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RCRA CIVIL PENALTY POLICY

I. SUMMARY OF THE Pow

The penalty calculation system established through EPA’s
RCRA Civil Penalty Policy consists of (1) determining
a gravity-based penalty for a particular violation, from a
penalty assessment matrix, (2) adding a “multi-day” component, as
appropriate, to account for a violation’s duration, (3) adjusting
the sum of the gravity-based and multi-day components, up or
down, for case specific circumstances, and (4) adding to this
amount the appropriate economic benefit gained through non-
compliance. More specifically, the Revised RCRA Civil Penalty

 Policy establishes the following penalty calculation methodology:

Penalty Amount = gravity-based + multiday + adjust- + economic
component component - ments - benefit

In administrate ive civil D~ltv cases. EPA will perform two
separate calculations under this policy: (1) to determine an
appropriate amount to seek in the administrative complaint and
subsequent litigation, and (2) to explain and document the
process by which the Agency arrived at the penalty figure it has
agreed to accept in settlement. The methodology for these
calculations will differ only in that no downward adjustments
(other than those reflecting a violator’s good faith efforts to
comply with applicable requirements) will usually be included in
the calculation of the proposed penalty for the administrative
complaint. In those instances where the respondent or reliable
information demonstrates prior to the issuance of the complaint
that applying further downward adjustment factors (over and above
those reflecting a violator’s good faith efforts to comply) is
appropriate, enforcement personnel may in their discretion (but
are not required to) make such further downward adjustments in
the amount of the penalty proposed in the complaint.

In determining the amount of the penalty to be included in
the complaint, enforcement personnel should consider all possible
ramifications posed by the violation and resolve any doubts
(e.g., as to the application of adjustment factors or the
assumptions underlying the amount of the economic benefit enjoyed
by the violator) against the violator in a manner consistent with
the facts and findings so as to preserve EPA9

S ability to
litigate for the strongest penalty possible. It should be noted
that assumptions underlying any upward adjustments or refusal to
apply downward adjustments in the penalty amount are subject to
revision later as new information becomes available.



- 2 -

In Civil l judicial cases EPA will use the narrative penalty
assessment criteria set fort~ in the policy to argue for as high
a penalty as the facts of a case justify should the case go to
trial, and will prepare a calculation which applies this policy
to lay out the rationale behind any penalty amount the Agency
agrees to accept in settlement.

Two factors are considered in determining the gravity-based
penalty component:

o potential for harm; and

o extent of deviation from a statutory
requirement.

These two factors constitute the seriousness of

or regulatory

a violation under
RCRA, and have been incorporated into the following penalty -

matrix from which the gravity-based component will be chosen:

Potential
for

Harm

The ~licy

MATRIX
.

Extent of Deviation from Requirement
?

MAJOR MODERATE MINOR

MAJOR $25,000 $19,999 $14,999
to to to

20,000 15,000 11,000
I

MODERATE $10,999 $7,999 $4,999
to to to

8,000 5,000 3,000
\

MINOR $2,999 $1,499 $499
to to to
1,500 500 100

4

also explains how to factor into the calculation
of the gravity component the presence of multiple and multli-day
(continuing) violations. The policy provides that for days 2
through 180 of multi-day violations, multi-day penalties are
mandatory, presumed, or discretionary, depending on the “potential
for harm” and “extent of deviation of the violations. For  each
day for which multi-day penalties are sought, the penalty amounts
must be determined using the multi-day penalty matrix. The
penalty amounts in the multi-day penalty matrix range from St to
20% (with a minimum of $100 per day) of the penalty amounts in
the corresponding gravity-based matrix cells. Regions also retain
discretion to impose multi-day penalties (1) of up to $25,000 per
day, when appropriate under the circumstances, and (2) for days
of violation after the first 180, as needed to achieve deterrence. ‘
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Where a company has derived significant savings or profits
by its failure to comply with RCRA requirements, the amount of
economic benefit from noncompliance gained by the violator will
be calculated and added to the gravity-based penalty amount.
The Agency has developed and made available to Agency personnel a
computer model that can quickly and accurately calculate economic
benefit - BEN.

After the appropriate gravity-based penalty amount
(including the multi-day component) has been determined, it may
be adjusted upward or downward to reflect particular
circumstances surrounding the violation. Except in the unusual
circumstances outlined in Section VIII the amount of any economic
benefit enjoyed by the violator is not subject to adjustment.
When adjusting the gravity-based penalty amount the following
factors should be considered:

o good faith efforts to comply/lack of good faith
(upward or downward adjustment);

o degree of willfulness and/or negligence (upward or
downward adjustment) ; .

0 history of noncompliance (upward adjustment) ;

o ability to pay (downward adjustment) ;

o environmental projects to be undertaken by the violator.
(downward adjustment); and

o other unique factors, including but not limited to
the risk and cost of litigation (upward or downward

adjustment) .

These factors (with the exception of (i) upward adjustment
factors such as history of noncompliance, and (ii) the statutory
downward adjustment factor reflecting a violator's good faith
efforts to comply) should usually be considered after the penalty
in the complaint has been proposed, i.e. , during the settlement
stage.

A detailed discussion of the policy follows. In addition,
this document includes a few hypothetical cases where the step-
by-step assessment of penalties is illustrated. The steps
included are choosing the correct penalty cell on the matrix,
calculating the economic benefit of noncompliance, where

1 For more information regarding the BEN model, call the
Office of Enforcement Policy located within the Office of
Enforcement, at 475-8777.
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appropriate, and adjusting the penalty assessment on the basis of
the factors set forth above.

II. INTRODUCTION

To respond to the problem of improper management of
hazardous waste, Congress amended the Solid Waste Disposal Act
with the Resource Conservation and Recovery Act (RCRA) of 1976.
Although the Act has several objectives, Congress’ overriding
purpose in enacting RCRA was to establish the basic statutory
framework for a national system that would ensure the proper
management of hazardous waste. Since 1976, the Solid Waste
Disposal Act has been amended by the Quiet Communities Act of
1978, P.L. 95-609, the Used Oil Recycling Act of 1980, P.L.
96-463, the Hazardous and Solid Waste Amendments of 1984, P.L.
98-221, the Safe Drinking Water Act Amendments of 1986, P.L.
99-39, the Superfund Amendments and Reauthorization Act of 1988,
P.L. 99-499, and most recently, the Medical Waste Tracking Act of
1988, P.L. 100-582. For simplicity and convenience, the Solid
Waste Disposal Act, as amended, will hereinafter be referred to
as “RCRA”

Section 3008(a) of RCRA, 42 U.S.C. ~6928(a), provides that
if any person has violated or is in violation of a requirement of
Subtitle C, the Administrator of the Environmental Protection
Agency (EPA) may, among other options, issue an order assessing a
civil penalty of up to $25,000 per day for each violation.
Section 3008(a)(3), 42 U.S.C. S6928(a) (3), provides that any
order assessing a penalty shall take into account:

o the seriousness of the violation, and

o any good faith efforts to comply with the
applicable requirements.

Section 3008(g) applies to civil judicial enforcement actions
and establishes liability to the United States for civil
penalties of up to $25,000 per day for each violation of Subtitle
c.

This document sets forth the Agency's policy and internal
guidelines for determining penalty amounts which (1) should be
sought in administrative complaints filed under RCRA2

2 This policy is in no way intended to limit the penalty
amounts sought in civil judicial actions. In civil judicial
actions brought pursuant to RCRA the United States will at its
discretion continue to file complaints requesting up to the
statutory maximum civil penalty amount and to litigate for the
maximum amount justifiable on the facts of the case.
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and (2) would be acceptable in settlement of administrative and
judicial enforcement actions under RCRA. This policy also
governs civil penalty calculations under the Medical Waste
Tracking Act of 1988, 42 U.S.C. ~ 6922 ~ ~., and supersedes
the guidance document entitled, “Applicability of RCRA Penalty
Policy to LOIS Cases (November 16, 1987). It does not, however,
apply to penalties assessed under Subtitle I (UST) of RCRA, 42
U.S.C. 5 6991 ~ seq.

The purposes of the policy are to ensure that RCRA civil
penalties are assessed in a fair and consistent manner; that
penalties are appropriate for the gravity of the violation
committed; that economic incentives for noncompliance with RCRA
requirements are eliminated; that penalties are sufficient to
deter persons from committing RCRA violations; and that
compliance is expeditiously achieved and maintained.

This document does not address whether assessment of a civil
penalty is the correct enforcement response to a particular
violation. Rather, this document focuses on determining the
proper civil penalty amount that the Agency should obtain once a
decision has been made that a civil penalty is the proper
enforcement remedy to pursue. For guidance on when to assess
administrative penalties, enforcement personnel should consult
the RCRA Enforcement Response Policy, December 21, 1987. The
Enforcement Response Policy provides a general framework for
identifying violations and violators of concern as well as
guidance on selecting the appropriate enforcement action n
response to various RCRA violators.

The 1990 RCRA Civil Penalty Policy is immediately applicable
and should be used to calculate penalties sought in all RCRA
administrative complaints or accepted in settlement of both
administrative and judicial civil enforcement actions brought
under the statute after the date of the policy, regardless of the
date of the violation. To the maximum extent practicable, the
policy shall also apply to the settlement of administrative and
judicial enforcement actions instituted prior to but not yet
resolved as of the date the policy is issued. 

The procedures set out in this document are intended solely
for the guidance of government personnel. They are not intended
and cannot be relied upon to create rights, substantive or
procedural, enforceable by any party in litigation with the
United States. The Agency reserves the right to at variance with
this policy and to change. it at any time without public notice.
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111. TIONSHIP TO AGENCY PENA14TY PO=

The RCRA Civil Penalty Policy sets forth a system for
pursuing penalties consistent with the established goals of the
Agency’s civil penalty policy which was issued on February 16,
1984. These goals consist of:

o Deterrence;

o Fair and equitable treatment of the regulated
community; and

o Swift resolution of environmental problems.

The RCRA penalty policy also adheres to the Agency policy's
framework for assessing civil penalties by:

o Calculating a preliminary deterrence amount
consisting of a gravity component and a component
reflecting a violator’s economic benefit! of
noncompliance; and .

0 Applying adjustment factors to account for
differences between cases.

IV. DOCUMENTATION ASE OF INFO-ON

A. DOCUMENTATION FOR PENALTY SOUGHT IN ADMINISTATIVE
COMPLAINT/LITIGATION

In order to support the penalty proposed in the complaint,
enforcement personnel must include in the case file an
explanation of how the proposed penalty amount was calculated. As
a sound case management practice in administrative cases, a case
"record" file should document or reference all factual
information on which EPA will need to rely to support the penalty
amount sought in the complaint. Full documentation of the
reasons and rationale for the penalty complaint amount is
important to l xpeditious, successful administrative enforcement
of RCRA violations. The documentation should include all
relevant information and documents which served as the basis for
the penalty complaint amount and were relied upon by the Agency
decision-maker. In general, only final documents, but not
preliminary documents, such as drafts and internal memoranda
reflecting earlier deliberations, should be included in the
record file. All documentation supporting the penalty
calculation should be in the record file at the time the
complaint is issued. The documentation should be supplemented to
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include a justification for any adjustments to the penalty amount
in the complaint made after initial issuance of the complaint, if
such adjustments are necessary.

Additionally, Agency regulations governing administrative
assessment of civil penalties, at 40 CFR 22.14(a)(5) and (c),
require that the complaint contain a statement which sets forth
the Agency’s basis for requesting the actual amount of the
penalty being sought. To ensure that RCRA administrative
complaints comply with the statute and the rules, as long as
sufficient facts are alleged in the complaint, enforcement
personnel may plead the following:

Based upon the facts alleged in this Complaint and upon
those factors which the Complainant must consider pursuant
to Section 3008(a) (3) of the Resource Conservation and
Recovery Act (RCRA), 42 U.S.C. S6928(a) (3) (as discussed in
the RCRA Civil Penalty Policy), including the seriousness of
the violations, any good faith efforts by the respondent to
comply with applicable requirements and any economic
benefit accruing to the respondent, as well as such other
matters as justice may require, the Complainant proposes
that the Respondent be assessed the following civil penalty
for the violations alleged in this Complaint:

Count 1 .................$25,000
Count 2 ................ $80,000

Enforcement personnel may use the above general language in
the complaint, but must be prepared to present at the pre-hearing
conference or evidentiary hearing more detailed information
reflecting the specific factors weighed in calculating the
penalty proposed in the complaint. For example, evidence of
specific instances where the violation actually did, could have,
or still might result in harm could be presented to the trier of
fact to illustrate the potential for harm factor of the penalty.
Experience also suggests that the Agency may be called upon,
before the hearing, to present to the trier of fact and the
respondent the penalty computation worksheet supporting the
proposed penalty amount sought in the complaint.

Usually the record supporting the penalty amount specified
in the complaint should include a penalty computation worksheet
which explains the potential for harm, extent of deviation from
statutory or regulatory requirements, economic benefit of non-

3 See Qgv of K~oo Wa~r Recl~nl P-
CWA-AO-01-89 (March 16, 1989), where the Administrative Law
Judge required EPA to provide its penalty computation worksheet
to respondent during the preheating exchange.
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.

compliance, an-d any adjustment factors applied (e.g., good faith
efforts to comply). Also the record should include any
inspection reports and other documents relating to the penalty
calculation.

.
B. DOCUMENTATION OF PENALTY SETTLEMENT AMOUNT

Until settlement discussions or pre-hearing information
exchange are held with the respondent, mitigating and equitable
factors and overall strength of the Agency's enforcement case may
be difficult to assess. Accordingly, preparation of a penalty
calculation worksheet for purposes of establishing the Agency’s
settlement position on penalty amount may not be feasible prior
to the time that negotiations with the violator commence. Once
the violator has presented the Region with its best arguments
relative to penalty mitigation the Region may, at its discretion,
complete a penalty calculation worksheet to establish its initial
“bottom linen settlement position. However, at a minimum, prior
to final approval of any settlement, whether administrative or
judicial, enforcement personnel should complete a final worksheet
and narrative explanation which provides the rationale for the
final settlement amount to be included in the case file for
internal management use and oversight purposes only. As noted
above enforcement personnel may, in arriving at a penalty
settlement amount, deviate significantly from the penalty amount
sought in an administrative complaint, provided such discretion
is exercised in accordance with the provisions of this policy.

c. RELEASE OF INFORMATION

Release of information to members of the public relating to the
use of the 1990 RCRA Civil Penalty Policy in enforcement cases is
governed by the Freedom of Information Act (FOIA)
5 USC 3552, and the Agency regulations implementing that act,
40 CFR Part 2. FOIA as implemented through Agency regulations,
sets forth procedural and substantive requirements governing the
disclosure of information by Federal agencies. While the Agency
maintains a policy of openness and freely discloses much of what -
is requested by the public, there are a number of exemptions in
FOIA which allow the Agency to withhold and protect from
disclosure certain documents and information in appropriate
circumstance.

In ongoing enforcement cases, documents and other material that
deal with establishing the appropriate amount of a civil penalty
(particularly penalty computation worksheets) may be covered by
two different FOIA- exemptions. Documents that support or relate
to the amount of the civil penalty the Agency would be willing to
accept in settlement are likely to fall within the scope of these
exemptions and in many cases can be withheld. Documents that
support or relate to the amount of a penalty the Agency has
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proposed in an administrative complaint may also qualify for
protection under the exemptions.

FOIA, Exemption 7, as codified at 40 CFR 2.118(a) (7), allows
such documents to be withheld if release could reasonably be
expected to interfere with an enforcement proceeding. This
exemption extends to all stages of law enforcement activities,
from initial investigation to completion. Once the enforcement
action has been completed, however, this exemption can no longer
be used to withhold information. Nonetheless, there is
potentially another avenue under FOIA which may be used in
appropriate circumstances to protect sensitive documents.

FOIA, Exemption 5, as codified at 40 CFR 2.l18(a) (5), protects
from disclosure Agency documents and information that are
classified as attorney work product, as well as pre-decisional
deliberative documents. The attorney work product privilege
protects sensitive decisions and recommendations made in
analyzing and choosing appropriate enforcement options, and
planning legal strategy, in response to violations of legal
requirements. Such documents must be prepared in anticipation of
litigation by, or at the direction of, an attorney. The purpose
of the deliberative process privilege is to preserve the quality
of Agency decisions by encouraging honest and frank discussion
within the Agency. The process of developing penalty
calculations may fall within the parameters of both attorney work
product and deliberative process; thus, withholding under FOIA
Exemption 5 may be appropriate.

An important distinction between the two exemptions discussed
is that the protective scope of Exemption 5 does not end when the
enforcement process is completed. Thus, under Exemption 5,
penalty calculations may be protected from disclosure at any
time.

The Agency may waive the protection afforded by FOIA and
release exempt documents in its discretion in appropriate cases,
without jeopardizing future use of a FOIA exemption in another
case. Such discretionary waivers should be made on a case-by-
case basis, balancing the public interest served by allowing the
release and the Agency's policy of openness against the harm to
the Agency caused by release. Generally, such releases should
only be made when settlement will be facilitated. Because issues
relating to FOIA and application of its exemptions require
special attention,. the Regional Freedom of Information Act
Officer or appropriate attorney in the Office of Regional Counsel
should be consulted whenever any request is made by a member of
the public relating to the application of the RCRA Penalty Policy
in general or in a specific enforcement action.
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The penalty computation worksheet to be included in the
case file is attached. (See: Section X, Appendix.)

v. RELATIONSHIP BETWEEN PENALTY AMOUNT SOUGHT IN
ADMINISTRATIVE COMPLAINT AND ACC~E~MEN~

When read together, 40 C.F.R. 22.14(a) and (c) suggest that
the Agency must include in any administrative complaint filed
pursuant to RCRA Section 3008(a) a proposed penalty (the dollar
amount of which has been determined in accordance with the
applicable Agency penalty policy) and a statement of the
reasoning behind this proposed penalty. Indeed, in several cases
such a requirement has been imposed on the Agency in
administrative enforcement actions subject to the 40 C.F.R. Part
22 hearing procedures. 4 The penalty policy not only facilitates
compliance with the cited regulations by requiring that
enforcement personnel calculate a proposed penalty (and include
this amount and the underlying rationale for l dopting it in the
complaint) , but also establishes a methodology for calculating
penalty amounts which would be acceptable to EPA in settlement of
administrative and judicial enforcement actions. ‘The Agency
expects that the dollar amount of the proposed penalty included
in the administrative complaint will often-exceed the amount of
the penalty the Agency would accept in settlement. This may be
so for several reasons. .

First, at the time the complaint is filed, the Agency will
often not be aware of mitigating factors (then known only to the
respondent) on the basis of which the penalty may be adjusted
downward. Second, it is appropriate that the Agency have the
enforcement discretion to accept in settlement a lower penalty
than it has sought in its complaint, because in settling a case
the Agency is able to avoid the costs and risks of litigation.
Moreover respondents must perceive that they face some
significant risk of higher penalties through litigation to have
appropriate incentives to agree to penalty amounts acceptable to
the Agency in settlement.

4 See. 0s l Inc. v. RP~t 839 F. 2d 1396, (10th
Cir. Feb. 22, 1988), in which the court held that administrative
reviews of the default penalty amount for a FIFRA violation were
inadequate because they failed to analyze the factual basis for
the civil penalty; and ~vironm~tal Protection Corporation
~, N0.87-447, slip op. (E.D. Cal. July 14, 1988), where the

l

court held that 40 CFR 22.14(a) requires that the Agency provide
defendants with the factual basis and rationale for the Agency’s
penalty determination for a RCRA violation, so as to allow the
person being penalized an opportunity to mount a defense in the
matter.
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Therefore, Agency enforcement personnel should, as
necessary, prepare two separate penalty calculations for each
administrative proceeding -- one to support the initial proposed
penalty included in the complaint and the other to be placed in
the administrative file as support for the final penalty amount
the Agency accepts in settlement. 5 In calculating the amount of
the proposed penalty to be included in the administrative
complaint, Agency personnel should total (1) the gravity-based
penalty amount (including any multi-day component) and (2) an
amount reflecting upward adjustments 6 of the penalty and
subtract from this sum an amount reflecting any downward
adjustments in the penalty based solely on respondent’s “good
faith efforts 7 to comply with applicable requirements about
which the Agency is aware. This total should then be added to
the amount of any economic benefit accruing to the violator. The
result will be the proposed penalty the Agency will seek in its
complaint.

5 In judicial actions it will generally only be necessary
to calculate a penalty amount to support any penalty the Agency
is. to accept in settlement. The United States is, of course,
free to argue to the court in judicial actions that the penalty
figure it seeks is consistent with the rationale underlying the
penalty policy.

6 While the Agency may at this early juncture have limited
knowledge of facts necessary to calculate any upward adjustments “
in the penalty it should be remembered that amendments to the
complaint (including the amount of the proposed penalty) may be
made after an answer is filed only with the leave of the
presiding officer. See 40 C.F.R. 22.14(d).

7 Since Section 3008(a)(3) of RCRA requires that a
violator’s "good faith efforts to comply with applicable
requirements be considered by the Agency in assessing any
penalty, it is appropriate that this factor be weighed in
calculating the proposed penalty based on information available
to EPA. While Section 3008(a)(3) also requires that the Agency
weigh the seriousness of the violation in assessing a penalty,
this requirement is satisfied by including a gravity-based
component which reflects the seriousness (i.e., the potential for
harm and extent of deviation from applicable requirements) of the
violation. As noted above, enforcement personnel may in their
discretion further adjust the amount of the proposed penalty
downward where the violator or information obtained from other
sources has convincingly demonstrated prior to the time EPA files
the administrative complaint that application of additional
downward adjustment factors is warranted.
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The methodology for determining and documenting the penalty
figure the Agency accepts in settlement should be basically
identical to that employed in calculating the proposed penalty
included in the complaint, but should also include consideration
of (1) any new and relevant information obtained from the
violator or elsewhere, and (2) all other downward adjustment
factors (in addition to the “good faith efforts” factor weighed
in calculating the proposed penalty appearing in the complaint).

It may be noted here that the RCRA Penalty Policy serves as
guidance not only to Agency personnel charged with responsibility
for calculating appropriate penalty amounts for RCRA violations
but also under 40 CFR ~22.27(b) to judicial officers presiding
over administrative proceedings at which proper penalty amounts
for violations redressable under RCRA Sections 3008(a) and (g)
are at issue. Such judicial officers thus have discretion to
apply most of the upward or downward adjustment factors described
in this policy in determining what penalty should be imposed on a
violator. However, judgments as to whether a penalty should be
reduced in settlement because (1) the violator is willing to
undertake an environmental project in settlement of a penalty
claim, or (2) the Agency faces certain mitigative risks in
proceeding to hearing or trial, are decisions involving matters
of policy and prosecutorial discretion which by their nature are
only appropriate to apply in the context of settling a penalty
claim. It is therefore contemplated that decisionmakers in
administrative proceedings would not adjust penalty amounts
downward based upon their assessment of either the mitigative
risks faced by the Agency or a violator’s willingness to
undertake an environmental project in lieu of paying part of a
penalty.

VI .

RCRA Section 300
violation must be tak
the violation. The g
seriousness of a viol
should be determined

8(a)(3) states that the seriousness of
en into account in assessing a penalty
ravity-based component is a measure of
ation. The gravity-based penalty amoun
by examining two factors:
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t

o

0
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extent of dev
requirement.

iati on from a stat,Ut!Ory or regulatory
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A. POTENTIAL FOR HARM

The RCRA requirements were promulgated in order to prevent
harm to human health and the environment. Thus, noncompliance
with any RCRA requirement can result in a situation where there
is a potential for harm to human health or the environment. Even
violations such as recordkeeping violations create a risk of harm
to the environment or human health by jeopardizing the integrity
of the RCRA regulatory program. Accordingly, the assessment of
the potential for harm resulting from a violation should be based
on two factors:

o the risk of human or environmental exposure to
hazardous waste and/or hazardous constituents
that may be posed by noncompliance, and

o the adverse effect noncompliance may have on
statutory or regulatory purposes or procedures for
implementing the RCRA program. .

1. Risk of Exposure

The risk of exposure presented by a given violation depends
on both the likelihood that human or other environmental
receptors may be exposed to hazardous waste and/or hazardous
constituents and the degree of such potential exposure.
Evaluating the risk of exposure may be simplified by considering
the factors which follow below.

a. Probability of Exposure

Where a violation involves the actual management of waste,
a penalty should reflect the probability that the violation could
have resulted in, or has resulted in a release of hazardous waste
or constituents, or hazardous conditions creating a threat of.
exposure to hazardous waste or waste constituents. The
determination of the likelihood of a release should be based on
whether the integrity and/or stability of the waste management
unit is likely to have been compromised.

would

o

0

0

Some factors to consider in making this determination
be:

evidence of release (e.g., existing soil or groundwater
contamination)

evidence of
drums), and

adequacy of

waste mismanagement (e.g., rusting

provisions for detecting and preventing
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a release (e.g., monitoring equipment and inspection
procedures) .

A larger penalty is presumptively appropriate where the
violation significantly impairs the ability of the hazardous
waste management system to prevent and detect releases of
hazardous waste and constituents.

b. Potential Seriousness of Contamination

When calculating risk of exposure, enforcement
personnel should weigh the harm which would result if the
hazardous waste or constituents were in fact released to the
environment.

be:

o

0

0

Some factors to consider in making this determination would
t.

quantity and toxicity of wastes (potentially)
released —

likelihood or fact of transport by
environmental media (e.g., air and
and

. -.

way of
groundwater),

existence, size, and proximity of receptor
populations (e.g., local residents, fish, and wildlife,
including threatened or endangered species) and sensitive
environmental media (e.g., surface waters and
aquifers) .

In considering the risk of exposure, the emphasis is placed on
the potential for harm posed by a violation rather than on
whether harm actually occurred. The presence or absence of
direct harm in a noncompliance situation is something over which
the violator may have no control. Such violators should not be
rewarded with lower penalties simply because the violations
happened not to have resulted in actual harm.

There are some requirements of the RCRA program which, if
violated, may not be likely to give rise directly or immediately
to a significant risk of contamination. Nonetheless, all
regulatory requirements are fundamental to the continued
integrity of the RCRA program. Violations of such requirements
may have serious implications and merit substantial p&alties -

where the violation undermines the statutory or requlatory
. purposes or
examples of

procedures for implementing the-RCRA program.- Some
this kind of regulatory harm include:
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0

0

0

0

0

0

0

3. General

failure to notify as a generator or transporter of
hazardous waste, and/or owner/operator of a
hazardous waste facility pursuant to section 3010 .

failure to comply with financial assurance
requirements

failure to submit a timely/adequate Part B applica-
tion

failure to respond to a formal information request

operating without a permit or interim status

failure to prepare or

failure to install or
monitoring.

maintain a manifest

conduct adequate groundwater

.
a. Evaluating the Potential for Harm

.
Enforcement personnel should evaluate whether the potential

for harm is major, moderate, or minor in a particular situation.
The degree of potential harm represented by each category is
defined as:

WA8 (1) the violation poses or may pose a
substantial risk of exposure of humans or other
environmental receptors to hazardous waste or
constituents; and/or

(2) the actions have or may have a substantial
adverse effect on statutory or re~latoq purposes or
procedures for implementing the RCRA program.

lUSBAX (1) the violation poses or may pose a
~iqn~ficant risk of exposure of humans or other
environmental receptors to hazardous waste or
constituents: and/or

(2) the actions have or may have a
significant adverse effect on statutory or regulatoq
purposes or procedures for implementing the RCRA
program. R

OR (1) the violation poses or may pose a relatively
low risk of exposure of humans or other environmental
receptors to hazardous waste or constituents; and/or
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(2) the actions have or may have a small
adverse effect on statutory or regulatory purposes or
procedures for implementing the RCRA program.

The examples which follow illustrate the differences
between major, moderate, and minor potential for harm. Just as
important as the violation involved are the case specific factors
surrounding the violation. Enforcement personnel should avoid
automatic classification of particular violations.

b. Examples

1. Major Potential for Hanq

40 CFR ~265.143 requires that owners or operators of
hazardous waste facilities establish financial assurance to
ensure that funds will be available for proper closure of
facilities. Under S265.143(a) (2), the wording of a trust
agreement establishing financial assurance for closure must be
identical to the wording specified in 40 CFR S264.151(a) (l).
Failure to word the trust agreement as required may appear
inconsequential. However, even a slight alteration of the
language could change the legal effect of the financial
instrument so that it would no longer satisfy the intent of the
regulation thereby preventing the funds from being available for
closure. Such a facility could potentially become another
abandoned hazardous waste site. When the language of the
agreement differs from the requirement such that funds would not
be available to close the facility properly, the lack of
identical wording would have a substantial adverse effect on the
regulatory scheme (and, to the extent the closure process is
adversely affected, could pose a substantial risk of exposure) .
This violation would therefore be assigned to the major potential
for harm category.

2. Moderate Potential for Harm

Under 40 CFR ~262.34,” a generator may accumulate hazardous
waste on-sits for 90 days or less without having interim status
or a permit provided that, among other requirements, each
container or tank of waste is marked clearly with the words
“Hazardous Waste.a

In a situation where a generator is storing
compatible wastes, has labeled half of its containers, and has
clearly identified its storage area as a hazardous waste storage
area, there is some indication that the unlabeled containers hold
hazardous waste. However, because there is a chance that the
unlabeled containers could be removed from the storage area, and
because it would be difficult to dete~ine whether hazardous
waste had been stored for more than 90 days, this situation poses
a significant likelihood of exposure to hazardous waste (although
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the likelihood is not as great as it would be if neither the
storage area nor any of the containers were marked) . The
mode rate potential for harm category would be appropriate in this
case.

3. Minor Potential for Harm

Owners or operators of hazardous waste facilities must,
under 40 CFR 5265.53, submit a copy of their contingency plans to
all police departments, fire departments, hospitals, and state
and local emergency response teams that may be called
upon to provide emergency senices. If a facility has a complete
contingency plan, including a description of arrangements agreed
to by local entities to coordinate emergency services (~265.52),
but had failed to submit copies of the plan to all of the
necessary agencies, this would create a potential for harm.
Enforcement personnel would need to examine the impact that
failure to send the plan to the necessary agencies would have on
these agencies’ ability to respond in an emergency situation. If
a complete plan existed and arrangements with all of the local
entities had been agreed to, the likelihood of exposure and
adverse effect on the implementation of RCRA may be relatively
low. The minor potential for harm category could be appropriate
for such a situation.

B. EXTENT OF DEVIATION FROM REQUIREMENT

The “extent of deviation’ from RCRA and its regulatory
requirements relates to the degree to which the violation renders
inoperative the requirement violated. In any violative situation,
a range of potential noncompliance with the subject requirement
exists. In other words, a violator may be substantially in
compliance with the provisions of the requirement or it may have
totally disregarded the requirement (or a point in between).
In determining the extent of the deviation, the following
categories should be used:

“ MizQB: the violator deviates from requirements of the
regulation or statute to such an extent that most (or
important aspects) of the requirements are not met
resulting in substantial noncompliance.

“ I!QQEWm the violator significantly deviates from the
requirements of the regulation or statute but seine of
the requirements are implemented as intended.

‘ MuQR: the violator deviates somewhat from the regula-
tory or statutory requirements but most (or all
important aspects) of the requirements are met.
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~xamDl el - Closure Plan

40 CFR 5265.112 requires that owners or operators of
treatment, storage, and disposal facilities have a written
closure plan. This plan must identify the steps necessary to
completely or partially close the facility at any point during
its intended operating life. Possible violations of the
requirements of this regulation range from having no closure plan
at all to having a plan which is somewhat inadequate (e.g., it
omits one minor step in the procedures for cleaning and
decontaminating the equipment while complying with the other
requirements) . Such violations should be assigned to the "major"
and “minorn categories respectively. A violation between these
extremes might involve failure to modify a plan for increased
decontamination activities as a result of a spill on-site and
would be assigned to the moderate category.

~xamnle 2 Failurel to Malntaln, l Adegyate SecUgltyl-

. 40 CFR 5265.14 requires that owners or operators of
treatment, storage, and disposal facilities take reasonable care
to keep unauthorized persons from entering the active portion of
a facility where injury could occur. Generally, a physical
barrier must be installed and any access routes controlled.

The range of potential noncompliance with the security
requirements is quite broad. In a particular situation, the
violator may prove to have totally failed to supply any security
systems. Total noncompliance with regulatory requirements such
as this would result in classification into the ~io~ category.
In contrast, the violation may consist of a small oversight such
as failing to lock an access route on a single occasion.
Obviously, the degree of noncompliance in the latter situation is
less significant. With all other factors being equal, the less
significant noncompliance should draw a smaller penalty
assessment. In the matrix system this is achieved by choosing
the _ catagory.

C. PENALTY ASSESSMENT MATRIX

Each of the above factors--potential for harm and extent of
deviation from a requirement-forms one of the axes of the penalty
assessment matrix. The matrix has nine cells, each containing a
penalty range. The specific cell is chosen after determining
which category (major, moderate, or minor) iS appropriate for the
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potential for harm factor, and which category is appropriate for
the extent of deviation factor. The complete matrix is
illustrated below:

Extent of Deviation from Requirement

Potential
for

Harm

MAJOR

MODERATE

MINOR

MAJOR I

$25,000 $19,999
to to

20,000 15,000

$10,999 $7,999
to to

8,000 5,000

$2,999 1$ l,49b

$14,999
to

11,000

$4,999
to

3,000

$499 I
tG

I
to

I
to

1,500 500 100 I

.
The lowest cell (minor potential for harm/minor extent of

deviation) contains a penalty range from $100 to $499. The
highest cell (major potential for harm/major extent of deviation)
is limited by the maximum statutory penalty allowance of $25,000
per day for each violation.

.
The selection of the exact penalty amount within each cell

is left to the discretion of enforcement personnel in any given
case. The range of numbers provided in each matrix cell se-es
as a “fine tuningw device to allow enforcement personnel to
better adapt the penalty amount to the gravity of the violation
and its surrounding circumstances. In selecting a dollar figure
from this range it is appropriate to consider such factors as the
seriousness of the violation (relative to other violations
falling within the same matrix cell), efforts at remediation or
the degree of cooperation evidenced by the facility (to the
extent this factor is not to be accounted for in subsequent
adjustments to the penalty amount), the size and sophistication
of the violator, the number of days of violation, and other
relevant mattersm For guidance on recalculation of the gravity
based penalty based on new information see Section IX A.2.

A. PENALTIES FOR MULTIPLE VIOLATIONS

In certain situations, EPA may find that a particular firm
has violated several different RCRA requirements. A separate
penalty should be sought in a complaint and obtained in
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settlement or litigation for each separate violation that results
from an independent act (or failure to act) by the violator and
is substantially distinguishable from any other charge in the
complaint for which a penalty is to be assessed. A given charge
is independent of, and substantially distinguishable from, any
other charge when it requires an element of proof not needed by
the others. In many cases, violations of different sections of
the regulations constitute independent and substantially
distinguishable violations. For example, failure to implement a
groundwater monitoring program, 40 CFR S265.90, and failure to
have a written closure plan, 40 CFR 5265.112, are violations
which can be proven only if the Agency substantiates different
sets of factual allegations. In the case of a firm which has
violated both of these sections of the regulations, a separate
count should be charged for each violation. For litigation or
settlement purposes, each of the violations should be assessed
separately and the amounts added to determine a total penalty to
pursue.

I
It is also possible that different violations of the same

section of the regulations could constitute independent and
substantially distinguishable violations. For example, in the
case of a firm which has open containers of hazardous waste in
its storage area, 40 CFR 5265.173(a), and which also ruptured
these or different hazardous waste containers while moving them
on site, 40 CFR S265.173(b), there are two independent acts.
While the violations are both of the same regulatory section,
each requires distinct elements of proof. In this situation, two
counts with two separate penalties would be appropriate. For
penalty purposes, each of the violations should be assessed
separately and the amounts. totalled.

Penalties for multiple violations also should be sought in
litigation or obtained in settlement where one company has
violated the same requirement in substantially different
locations. An example of this type of violation is failure to
clean up discharged hazardous waste during transportation, 40 CFR
g263.31. A transporter who did not clean up waste-discharged in -
two separate locations during the same trip should be charged
with two counts. In these situations the separate locations
present separate and distinct risks to public health and the
environment. Thus, separate penalty assessments are justified.

Similarly, penalties for multiple violations are
appropriate when a company violates the same re@rement on
separate occasions “not-cognizable
Section VII.B.) An example would
fails for a year to take required
monitoring samples.

as multi-day violations (See
be the case where a facility
quarterly groundwater
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In general, penalties fOr multiple violations may be less
likely to be appropriate where the violations are not independent
or substantially distinguishable. Where a charge derives from or
merely restates another charge, a separate penalty may not be
warranted. For example, if a corporate owner/operator of a
facility submitted a permit application with a cover letter,
signed by the plant manager’s secretary, but failed to sign the
application, 40 CFR S270.11 (a), and also thereby failed to have
the appropriate responsible corporate officer sign the
application, 40 CFR ~270.11 (a) (1) the owner/operator has
violated the requirement that the application be signed by a
responsible corporate officer. EPA has the discretion to view
the violations resulting from the same factual event, failure to
sign the application at all, and failure to have the person
legally responsible for the permit application sign it, as posing
one legal risk. In this situation, both sections violated should
be cited in the complaint, but one penalty, rather than two, may
be appropriate to pursue in litigation or obtain in settlement,
depending upon the facts of a case. The fact that two separate
sections were violated may be taken into account in choosing
higher ‘Potential for harm" and ~Qextent of deviation” categories
on the penalty matrix.

There are instances where a company’s failure to satisfy
one statutory or regulatory requirement either necessarily or
generally leads to the violation of numerous other independent
regulatory requirements. Examples are the case where (1) a
company through ignorance of the law fails to obtain a permit or
interim status as required by Section 3005 of RCRA and as a
consequence runs afoul of the numerous other (regulatory)
requirements imposed on it by 40 CFR Part 265, or (2) a company
fails to install groundwater monitoring equipment as required by
40 CFR ~s 265.90 and 265.91 and is thus unable to comply with
other requirements of Subpart F of Part 265 (e.g., requirements
that it develop a sampling plan, keep the plan at the facility,
undertake quarterly monitoring, prepare an outline of a
groundwater quality assessment program, etc.). In cases such as
these where multiple violations result from a single initial
transgression, assessment of a separate penalty for each
distinguishable violation may produce a total penalty which is
disproportionately high. Accordingly, in the specifically
limited circumstances described, enforcement personnel have
discretion to forego separate penalties for certain
distinguishable violations, so long as the total penalty for all
related violations is appropriate considering the gravity of the
offense and sufficient to deter similar future behavior and
recoup economic benefit.
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B. PENALTIES FOR MULTI-DAY VIOLATIONS

RCRA provides EPA with the authority to assess in
administrative actions or seek in court civil penalties of up to
$25,000 per day of non-compliance for each violation of a
requirement of Subtitle C (or the regulations which implement
that subtitle). This language explicitly authorizes the Agency
to consider the duration of each violation as a factor in
determining an appropriate total penalty amount. Accordingly,
any penalty assessed should consist of a gravity-based component,
economic benefit component, and to the extent that violations can
be shown or presumed to have continued for more than one day, an
appropriate multi-day component. The multi-day component should
reflect the duration of the violation at issue, subject to the
guidelines set forth in Section VII C., below.

After it has been determined that any of the violations
alleged has continued for more than one da~, the next step is to
determine the length of time each violation continued and whether
a multi-day penalty is mandatory, presumed, or discretionary. In
most instances, the Agency should only seek to obtain multi-day
penalties, if a multi-day penalty is appropriate, for the number
of days it can document that the violation in question persisted.
However, in some circumstances reasonable assumptions as to the
duration of a violation can be made. For example, a violation by
an owner/operator of a land disposal facility for operating after
it had lost interim status pursuant to RCRA ~3005(e) (2) can
generally be deemed to have begun on November 8, 1985, and
continued at least until the time of the last inspection in which
it was determined the facility was being operated without interim
status. In the case where an inspection reveals that a facility
has no groundwater monitoring wells in place it can be assumed,
in the absence of evidence to the contrary, that the facility has
never had any wells. Here the violation can be treated as having
commenced on the day that waste management operations triggering
the Part 265, subpart F requirements began or the effective date
of the regulations, whichever is later. A multi-day penalty
could then bc calculated for the entire period from the date the
facility was required to have wells i~ place until the date of
the inspection showing they did not.

Conversely, in cases where there is no statutory or
regulatory deadline from which it may be assumed compliance
obligations began to mn, a multi-day penalty should account only
for each day for which information provides a reasonable basis

8 Where EPA determines that a violation persists,
enforcement personnel may calculate the penalty for a period
ending on the date of compliance or the date the complaint is
filed, provided documentation (Or a reasonable assumption) to
support such a finding is available.
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for concluding that a violation has occurred. For example, if an
inspection revealed that unlabeled drums of hazardous wastes were
being stored by a generator for more than 90 days in violation of
40 CFR 262.31 and 262.34, enforcement personnel should allege in
the complaint and present evidence as to the number of days each
violation lasted. Documentation in a case such as this might
consist of an admission from a facility employee that drums were
stored improperly for a certain number of days. In such a case,
a multi-day penalty would then be calculated for the number of
days stated.

c. CALCULATION OF THE MULTI-DAY PENALTY l

After the duration of the violation has been determined, the
multi-day component of the total penalty is calculated, pursuant
to the Multi-Day Matrix, as follows:

(1) Determine the gravity-based designations for the violation,
e.g., major-major, moderate-minor, or minor-minor.

.
(2) Determine, for the specific violation, whether multi-day
penalties are mandatory, presumed, or discretionary, as follows:.

datorv m~tl-day ne~ze~* o l Multi-day penalties are
mandatory for days 2-180 of all vi~lations with the following
gravity-based designations: major-major, major-moderate,
moderate-major. The on~ exception is when they have been
waived, in ~thighly unusual cases” with prior Headquarters (HQ)
consultation, as described below. Multi-day penalties for days
181+ are discretionary.

F-wu2k30n m fm2uaLmuuVx-W mmalt~
* l * . : Multi-day

penalties are presumed appropriate for days 2-180 of violations
with the following gravity-based designations: major-minor,
moderate-moderate, minor-major. Therefore, multi-day penalties
must be sought, unless case-specific facts overcoming the
presumption for a particular violation. are documented carefully
in the C8SS files. The presumption may be overcome for one or
more daym. Multi-day-penalties for days 181+ are discretionary.

ti-~ D~ Multi-day penalties are
discretionary, generally, for all days:of all violations with the
following gravity-based designations: moderate-minor, minor-
moderate, minor-minor. In these cases, multi-day penalties
should be sought where case-specific facts support such an
assessment. Discretionary multi-day penalties may be imposed for
some or all days. The bases for decisions to impose or not
impose any discretionary multi-day penalties must be documented
in the case files.

(3) Locate the corresponding cell in the following Multi-Day
Matrix. Multiply a dollar amount selected from th~ appropriate
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cell in the multi-day matrix (or, where appropriate, a larger
dollar amount not to exceed $25,000) by the number of days the
violation lasted. (Note: the duration used in the multi-day
calculation is the length of the violation minus one day, to
account for the first day of violation at the gravity-based
penalty rate).

MULTI-DAY MATRIX OF MINIMUM DAILY PENALTIES (in dollars)

Extent of Deviation
*

Potential

for

Harm

I
MAJOR

I
MODERATE

I
MINOR

t
$5,000 $4,000 $3,000

MAJOR to to ~ to
1,000 I 750 550

$2,200 $1,600 $1,000
MODEWTE to to to

400 250 150

$600 $300
MINOR to to $100

100 100

The dollar figure to be multiplied by the number of days of
violation will generally be selected from-the range provided in
the appropriate multi-day cell. The figure selected should not
be less than the lowest number in the range provided. Selections
of a dollar figure from the range of penalty amounts can be made
at the Region’s discretion based on an assessment of case-
specific factors, including those discussed below.

In d~tormining whether to assess multi-day penalties for
days 2-180 of violations for which multi-day penalties are
presumed appropriate or are discretionary, as well as for days
180+ of all violations, as well as in selecting the appropriate
dollar figure from the range of penalty amounts in the multi-day
matrix, the Regions must analyze carefully the specific facts of
the case to determine that the penalties selected are
appropriate. This analysis should be conducted in the context of
the penalty policy's broad goals of (1) ensuring fair and
consistent penalties which reflect the seriousness (gravity) of
violations, (2) promoting prompt and continuing compliance, and
(3) deterring future non-compliance.

Additional factors which may be relevant in analyzing these
factors in the context of a specific case include the seriousness
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of the violation relative to other violations falling within the
same matrix cell, efforts at remediation or the promptness and
degree of cooperation evidenced by the facility (to the extent
not otherwise accounted for in the proposed penalty or settlement
amount) , the size and sophistication of the violator, the total
number of days of violation, and other relevant considerations.
All of these factors must be analyzed in light of the overriding
goals of the penalty policy to determine the appropriate
penalties in a specific case.

As discussed above, this penalty policy permits a Region to
waive multi-day penalties, when mandatory for a violation, in a
“highly unusual case. ‘W Such a waiver may be exercised only with
prior Headquarters (HQ) consultation. Because EPA has determined
that almost all continuing ‘~major’s violations warrant multi-day
penalties, it is anticipated that such waivers will be sought
very infrequently.

While this policy provides general gu~dance on the use of
multi-day penalties, nothing in this policy precludes or should
be construed to preclude the assessment of penalties of up to
$25,000 for each day after the first day of any given violation.
Particularly in circumstances where significant harm has in fact
occurred and immediate compliance is required to avert a
continuing threat to human health or the environment, it may be
appropriate to demand the statutory maximum.

VIII. EFFECT OF ECONOMIC BENEFIT OF NONCOMPLI ANc~

The Agency civil penalty policy mandates the recapture of
any significant economic benefit of noncompliance that accrues to
a violator. Enforcement personnel shall evaluate the economic
benefit of noncompliance when penalties are calculated. A
fundamental premise of the policy is that economic incentives for
noncompliance are to be eliminated. If violators are allowed to
profit by violating the law, there is little incentive to comply.
Therefore, it is incumbent on all enforcement personnel to
calculato l conomic benefit. In accordance with the goals of the
Agency policy, the RCRA Civil Penalty Policy sets forth the RCRA
requirements. An ‘economic benefit component should be
calculated and l dded to the gravity-based penalty component when
a violation results in “significantM economic benefit to the
violator, as defined below.

The following are examples of regulatory areas for which
violations are particularly likely to present significant
economic benefits: groundwater monitoring, financial
requirements, closure/post-closure, surface impoundment
retrofitting, improper land disposal of restricted waste, clean-
up of discharges, part B submittals, and minimum technology
requirements.
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For certain RCRA requirements the economic benefit of
noncompliance may be relatively insignificant (e.g., failuresubmit a report on time) . In the interest of simplifying and
expediting an enforcement action, enforcement personnel may
forego calculating the benefit component where it appears tha
the amount of the component is likely to be less than $2,500
all violations alleged in the complaint. However, this decisshould be documented on the Penalty Computation Worksheet.

to

t
for .
ion

It is generally the Agency’s policy not to settle cases
(i.e., the penalty amount) for an amount less than the economic
benefit of noncompliance. However, the Agency civil penalty
policy explicitly sets out three general ares where settling the
total penalty amount for less than the economic benefit may be
appropriate. The RCRA policy has added a fourth exception for

“ cases where ability to pay is a factor. The four exceptions are:

o

0

0

0

the economic benefit component consists of an
insignificant amount (i.e., l@ss than $2,500);

there are compelling public concerns that would not
be served by taking a case to trial;.
it is unlikely, based on the facts of the particular
case as a whole, that EPA will be able to recover
the economic benefit in litigation;

the company has documented an inability to pay the
total proposed penalty.

If a case is settled for less than the economic benefit
component,. a justification must be included on the Penalty
Computation Worksheet in Section X, under the heading, ~~Economic
Benefit.lC

A. ECONOMIC BENEFIT OF DELAYED COSTS AND AVOIDED COSTS

Compliance/enforcement personnel should examine two types of
economic ben~fit from noncompliance in determining the economic
benefit c~nent: “ *

o benefit from delayed costs; and

o benefit from avoided costs.



.

- 2 7 -

Delayed costs are expenditures which have been deferred by
the violators failure to comply with the requirements. The
violator eventually will have to spend the money in order to
achieve compliance. Delayed costs are the equivalent of capital
costs , Examples of violations which result in savinas from
delayed costs are:

o failure to timely
equipment:

o failure to timely
and

o failure to timely

.

install ground-water monitoring

submit a Part B permit application;

develop a waste analysis plan.

Avoided costs are expenditures which are nullified by the
violators’s failure to comply. These costs will never be
incurred. Avoided costs include the usual operating and
maintenance costs which would include any annual periodic costs
such as leasing monitoring equipment. ExampJes of violations
which result in savings from avoided costs are:

o

0

0

0

B.

failure to perform annual and semi-annual
ground-water monitoring sampling and analysis;

failure to use registered medical w~a~,
transporters;

failure to perform waste analysia before adding
waste to tanks, waste piles, incinerators; and

failure to install secondary containment around a
tank, where such a containment is never installed
because the violator chooses closure rather than
correction and continued oper~tio~.

CALCULATION OF ECONOMIC BENEFIT

Becausa the savings that are derived from delayed costs
differ from those derived from avoided costs, the economic
benefit from delayed and avoided costs are calculated in a
different manner. For avoided costs, the economic benefit equals
the cost of complying with the re~irements, adjusted to reflect
anticipated rate of return and income tax •f~qata on the company.
For delayed costs, the economic benefit does not equal the cost
of complying with the requirements, since the violator will
eventually have to spend the money to achieve compliance. The
economic benefit for delayed costs consists of the amount of
interest on the unspent money that reasonably could have been
earned by the violator during noncompliance. If noncompliance
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**, 3. oNE-TIME NONDEPRECIABLE EXPENDITURE - This is an
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involve capital investments. It may or may not be tax
deductible, but it is not depreciable. Some examples
are reporting requirements, purchase of land, or permit
application costs and fees.
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t, or cost
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MARGINAL INCOME TAX ~TE - This is the rate at which the
last dollar of earnings was taxed. It almost always w~li
be the highest tax rate, as most businesses meet the
maximum rate quickly.

ANNUAL INFLATION RATE - Self explanatory.

DISCOUNT RATE - This is the rate of return the violator
expects to obtain on its investment. The money needed for
pollution control was invested in something else and we
assume the rate of return was the discount rate.

AMOUNT OF LOW INTEREST FINANCING - This is the amount of
subsidized financing for pollution control equipment. This
almost always is O.

Required Input
Required if Applicable
Standard Values Available

As noted above, the BEN model may be use~ to calculate only the
economic benefit accruing to a violator through delay or avoidance of
the costs of complying with applicable requirements of RCRA and its
implementing regulations. There are instances in which the BEN
methodology either cannot compute or will fail to capture the actual
economic benefit of noncompliance. In those instances, it will be
appropriate for the Agency to include in its penalty analysis a
calculation of economic benefits in a manner other than those provided
for in the BEN methodology. A recurring example is the case where an
entity unlawfully operated a land disposal facility without interim
status and thus has reaped profits as a proximate result of the
violation which are greater than the costs the defendant would have
incurred by taking the further actions needed to avoid losing interim
status. In such a case, the economic benefit component of the
penalty calculation would include the profits proximately attributable
to the violation of the applicable RCRA requirement. ‘/ In contrast,
consider a large manufacturing facility which, but for the storage of
a few drums of wastes over 90 days, is othe~ise in compliance with
RCRA . The facilityts profits, earned almost entirely as a result of
lawful activity, would not be considered properly attributable to the
facility’s noncompliance. Thus, care must be taken to insure that -

any calculation of profits included in an alternative economic
benefit compon~nt of the penalty calculation does not include profits
attributabl~ to lawful operations of the facility or delayed or
avoided costs already accounted for in the BEN calculation.

Enforcement personnel should have a copy of the revised BEN. User’s Manual (May ,1987). The manual describes how to use BEN,
a computer program that calculates the
type of entity. It is designed to aid

9/
Of course, penalties may not

economic benefit for any
enforcement personnel with

exceed the statutory
maximim of $25,000 pe~ day of non~ompliance. 42 U.S.C. S 6928.
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procedures for entering data in BEN, and to explain the program’s
results.10 BEN supersedes previous methodologies used to
calculate the economic benefit for civil penalties.

The economic benefit formula provides a reasonable
estimate of the economic benefit of noncompliance. If a
respondent believes that the economic benefit it derived from
noncompliance differs from the estimated amount, it should
present all relevant information documenting its actual savings
to enforcement personnel at the settlement stage.

IX. ADJUSTMENT FACTORS D EFFECT OF SETT~MEN~

A. ANUSTMENT FACTORS

1. ~ackaroun~ $

As mentioned in Section VI of this document, the
seriousness of the violation is considered in determining the
gravity-based penalty component. The reasons the violation was
committed, the intent of the violator, and other factors related
to the violator are not considered in choosing the appropriate
cell from the matrix. However, any system for calculating
penalties must have enough flexibility to make adjustments that
reflect legitimate differences between separate violations of the
same provision. RCRA g3008(a) (3) states that in assessing
penalties, EPA must take into account any good faith efforts to
comply with the applicable requirements. The Agency civil
penalty policy sets out several other adjustment factors to
consider. These include the degree of willfulness and/or
negligence, history of noncompliance, ability to pay, and other
unique factors. This revised RCRA policy also includes an
additional adjustment factor for environmental projects
undertaken by the respondent.

10 Enforcement
cost documentation is

personnel are encouraged to use whatever
available to calculate RCRA compliance

costs. (e.g., contractors and commercial brochures). “ If it is
disputed, the burden will then shift to the respondent to present
cost documentation to the contra~ to be entered and run in BEN.
Data provided by respondent relating to l conomic benefit should
not be run in BEN unless its accuracy and legitimacy have been
verified by the Region. Additionally, OSW*S Guidance Manual:
Cost Estimates for Closure and Post-Closure Plans, November,
1986, provides information regarding cost estimates for input
data for BEN.
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2. Jlecalculation of Penaltv oun~

Before EPA considers mitigating the penalty contained in
the complaint and applies the adjustment factors, it may be
necessary, under certain circumstances, for enforcement personnel
to recalculate the gravity-based or economic benefit component of
the penalty figure. If new information becomes available after
the issuance of the complaint which makes it clear that the
initial calculation of the penalty contained in the complaint is
in error, enforcement personnel should adjust this figure.
Enforcement personnel should document on the Penalty Computation
Worksheet the basis for recalculating the gravity-based or
economic benefit component of the penalty sought in litigation or
obtained in settlement.

For example, if after the issuance of the complaint,
information is presented which indicates that much less waste is
involved than was believed when the complaint was issued, it may
be appropriate to recalculate the gravity-based penalty
component. Thus , if enforcement personnel had originally
believed that the violator had improperly stored ten barrels of
acu,tely hazardous wastes but it was later determined that only a
single container of characteristic hazardous waste was improperly
stored, it may be appropriate to recalculate the ‘potential for
harm” component of the gravity-based penalty from ‘majorm to
“moderate” or ‘minor.”

On the other hand, if enforcement personnel initially
believed a violator had fully complied with a specified
requirement but subsequently determine that this is not th~ case,
it would be appropriate to amend the complaint as necessary to
add a new count, and revise the total penalty amount upward to
account for this previously undiscovered violation. Likewise, if
new information shows that a previously known violation is more
serious than initially thought, an upward r-vision of the penalty
amount may be required.

Fu=6rmor*, if the violator presented new information
which established that the work performed was technically
inadequate or us-less (e.g., the violator drilled wells in the
wrong spot or did not dig deep enough), it may bo more
appropriate to keep the gravity-based penalty as originally
calculated and l valuate whether it would be appropriate to
mitigate the penalty based on the ‘good faith l ffortsa adjustment
factor.

When information is presented which makes it clear that the
gravity-based or economic benefit penalty component is in l rror,
enforcement personnel may, of course, choose to formally amend
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the complaint to correct the original penalty component, as well
as carefully document the basis for the recalculation on the
Penalty Computation Worksheet in the enforcement file.

3* ADDllcatl ion of Adi ustment Factors

The adjustment factors can increase, decrease or have no
effect on the penalty amount obtained from the violator.
Adjustments should generally be applied to the sum of the
gravity-based and multi-day components of the penalty for a given
violation. Note, however, that after all adjustment factors have
been applied the resulting penalty shall not exceed the statutory
maximum of $25,000 per day of violation. As indicated
previously, all supportable upward adjustments of the penalty
amount of which EPA is aware ordinarily should be made prior to
issuance of the complaint, while downward adjustments (with the
exception of those reflecting good faith efforts to comply)
should generally not be made until after the complaint has been
issued, at which time the burden of persuasion that downward
adjustment is proper should be placed on respondent. Enforcement
personnel should use whatever reliable information on the
violator and violation is readily available at the time of
assessment.

Application of the adjustment factors is cumulative, J.e.% more
than one factor may apply in a case. For example, if the base
penalty derived from the gravity-based and multi-day matrices is
$109,500, and upward adjustments of 10% will be made for both
history of noncompliance and degree of willfulness and/or
negligence, the total adjusted penalty would be $131,400
($109,500 + 20%).

For any given factor (except ability to pay and mitigative
risk) enforcement personnel can, assuming proper documentation,
adjust the sum of the gravity-based and multi-day penalty
components for any given violation up or down (1) by as much as
25% of that sum in ordinary circumstances or (2). from 26% to 40~
of that s=, in unusual circumstances. Downward adjustments
based on inability to pay or mitigative risk will vary in amount
depending en the individual facts present in a given case and in
certain circumstances may be applied to the economic benefit
component.

However, if a penalty is to achievm deterrence, both the
violator and the general public must be convinced that the
penalty places the violator in a worse position than those who
have complied in a timely fashion. Moreover, allowing a violator
to benefit from noncompliance punishes those who have complied by
placing them at a competitive disadvantage. For these reasons,
the Agency should at a minimum, absent the special circumstances
enumerated in section VIII, recbver any significant economic
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benefits resulting from failure to comply with the law. If
violators are allowed to settle for a penalty less than their
economic benefit of noncompliance, the goal of deterrence is
undermined. Except in extraordinary circumstances, which include
cases where there are demonstrated limitations on a respondent’s
ability to pay or very significant mitigative risks, the final
adjusted penalty should also include a significant gravity-based
component beyond the economic benefit component.

Finally, as has been noted above, it is intended that only
Agency personnel, as distinct from an administrative law judge
charged with determining an appropriate RCRA penalty, will
consider adjusting the amount of a penalty downward based on the
mitigative risks confronting the Agency or the willingness of a
violator to undertake an environmental project in settlement of a
penalty claim. This is because these factors are only relevant
in the settlement context.

The following discussion of the adjustment factors to consider
is consistent with the general Agency civil penalty policy issued
in 1984. .

(a) Good Faith Efforts To Comply/Lack Of Good Faith

Under ~ 3008(a)(3) of RCRA, good faith efforts to comply with
applicable requirements must be considered in assessing a
penalty. The violator can manifest good faith by promptly
identifying and reporting noncompliance or instituting measures
to remedy the violation before the Agency detects the violation.
Assuming self-reporting is not required by law and the violations
are expeditiously corrected, a violator’s admission or correction
of a violation prior to detection may be cause for mitigation of
the penalty, particularly where the violator institutes
significant new measures to prevent recurrence.
Lack of good faith, on the other hand, can result in an increased
penalty.

( No downward adjustment should be made if the good faith
efforts to comply primarily consist of coming into compliance. -

Moreover, no downward adjustment should be made because
respondent lacks knowledge concerning either applicable
requirements or violations committed by respondent. EPA will
also apply a presumption against downward adjustment for
respondent’s efforts to comply or otherwise correct violations
after the Agency's detection of violations (failure to undertake
such measures may be cause for upward adjustment as well as
multi-day penalties), since the amount set in the gravity-based
penalty component matrix assumes good faith efforts by a
respondent to comply after EPA discovery of a violation.
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If a respondent reasonably relies on written statements by
the state or EPA that an activity will satisfy RCRA requirements
and it later is determined that the activity does not comply with .
RCRA, a downward adjustment in the penalty may be warranted if
the respondent relied on those assurances in good faith. Suchclaims of reliance should be substantiated by sworn affidavit or
some other form of affirmation. On the other hand, claims by a
respondent that “it was not toldn by EPA or the State that it was
out of compliance should not be cause for any downward adjustment
of the penalty.

(b) Degree of willfulness and/or negligence

While “knowingW violations of RCRA will support criminal
penalties pursuant to Section 3008(d), there may be instances of
heightened culpability which do not meet the criteria for
criminal action. In cases where civil penalties are-sought for
actions of this type, the penalty may be adjusted upward for
willfulness and/or negligence. Conversely, although
RCRA is a strict liability statute, there may be instances where
penalty mitigation may be justified based on the lack of
willfulness and/or negligence.

In assessing the degree of willfulness, and/or negligence,
the following factors should be considered, as well as any others
deemed appropriate:

o

0

0

0

0

how much control the violator had over the
events constituting the violation;

the foreseeability of the events constituting the
violation;

whether the violator took reasonable precautions
against the events constituting the violation;

whether the violator knew or should have known of
th~ hazarda associated with the conduct; and

WIWther the violator knew or should have known of the
legal requirement which was violated.

It should be noted that this last factor, lack of knowledge
of the legal requirement, should never be used aa a basis to
reduce the penalty. To do so would encourage ignorance of the
law. Rather, knowledge of the law should se~e only to enhance
the penalty.

The amount of control which the violator had over how
quickly the violation was remedied also is relevant in certain
circumstances. Specifically, if correction of the environ-
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mental problem was delayed by factors which the violator can
clearly show were not reasonably foreseeable and out of his or ,
her control and that of his or her agents, the penalty may be
reduced.

(c) History of noncompliance (upward adjustment only)

Where a party previously has violated RCRA or State
hazardous waste law at the same or a different site, this is
usually clear evidence that the party was not deterred by the
previous enforcement response. Unless the current or previous
violation was caused by factors entirely out of the control of
the violator, this is an indication that the penalty should be
adjusted upwards.

Some of the factors that enforcement personnel should
consider are the following: t

o how similar the previous violation was;

o how recent the previous violation was;
.

0 the number of previous violations; and

o violator’s response to previous violation(s)
in regard to correction of problem.

A violation generally should be considered ‘similar~ if
the Agency's or State's previous enforcement response should have
alerted the party to a particular type of compliance problem. A
prior violation of the same RCRA or State requirement would
constitute a similar violation. !?ev~rthelesu,  a history of
noncompliance can b~ established even in the absence of similar
violations, where there is a pattern of disregard of
environmental requirements contained in RCRA or another statute.

For purposes of this section, a ‘prior violation includes
any act or omission for which a formal or informal enforcement
response haa occurred (~, EPA or State notice of violation,
warning letter, complaint, consent agreement, final order, or
consent decree).

It also includes any act or omission for which the violator
has previously bean given written notification, however informal,
that the Agency believes a violation exists.

In the case of large corporations with many divisions or
wholly-owned subsidiaries, it is sometimes difficult to determine

. whether a previous instance of noncompliance should trigger tha
adjustments described in this section. New ownership often
raises similar problems. In making this determination,
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enforcement personnel should attempt to ascertain who in the
organization had control and oversight responsibility for
compliance with RCRA or other environmental laws. The violation
will be considered part of the compliance history of any
regulated party whose officers had control or oversight
responsibility.

In general, enforcement personnel should begin with the
assumption that if the same corporation was involved, the
adjustments for history of noncompliance should apply. In
addition, enforcement personnel should be wary of a party
changing operators or shifting responsibility for compliance to
different persons or entities as a way of avoiding increased
penalties. The Agency may find a consistent pattern of
noncompliance by many divisions or subsidiaries of a corporation
even though the facilities are at different geographic locations.
This often reflects, at best, a corporate-wide indifference to
environmental protection. Consequently, the adjustment for
history of noncompliance probably should apply unless the
violator can demonstrate that the other violating “corporate
facilities are independent.

(d) Ability to Pay (downward adjustment only)

The Agency generally will not assess penalties that are
clearly beyond the means of the violator. Therefore, EPA should
consider the ability of a violator to pay a penalty. At the same
time, it is important that the regulated community not see the
violation of environmental requirements as a way of aiding a
financially troubled business. EPA reserves the option, in
appropriate circumstances, to seek penalties that might put a
company out of business. It is unlikely, for example, that EPA
would reduce a penalty where a facility refuses to correct a
serious violation. The same could be said for a violator with a
long history of previous violations. That long history would
demonstrate that less severe measures are ineffective.

The burden to demonstrate inability to pay rests on the
respondent, aa it does with any mitigating circumstances. Thus ,
a companyOs inability to pay usually will be considered at the
settlement stage, and then only if the issue is raised by the
respondent. If the respondent fails to fully provide sufficient
information, then compliance/enforcemnt personnel should
disregard this factor in adjusting the penalty.

There are several sources available to assist the Regions
in determining a firm’s ability to pay. First, the Region should
consult the AgencyOs guidance on ~te~ining a Violators Ability
to Pay A Civil Penalty, Dec 16, 1986. Second, the National
‘Enforcement Investigations Center (NEIC) can help obtain
information assessing the ability to pay of publicly held
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corporations. ABEL, the Agency’s computer model is available to
help analyze inability to pay claims. Although ABEL was designed
with privately held corporations in mind, it can be used as one
possible way to analyze other forms of business entities,
including partnerships, and it may se=e as an adjunct to other
programs available through NEIC (e.g., the Superfund Financial
Assessment System).

When EPA determines that a violator cannot afford the
penalty prescribed by this policy, or that payment of all or a
portion of the penalty will preclude the violator from achieving
compliance or from carrying out remedial measures which the
Agency deems to be more important than the deterrence effect of
the penalty (e.q., payment of penalty would preclude proper
closure/post-closure) , the following options should be
considered in the order presented:

o Consider an installment payment plan with
interest. #

o Consider a delayed payment schedule with interest.
Such a schedule might even be contingent upon an
increase in sales or some other indicator of
improved business.

o Consider straight penalty reductions as a last
recourse.

As indicated above, the amount of any downward adjustment
of the penalty is dependent on the individual facts of the case
regarding the financial capability of the defendant/respondent
and the nature of the violations at issue. .

(e) Environmental Projects (downward adjustment only)

Under certain circumstances the Agency may consider
adjusting the penalty amount downward in return for an agreement
by the violator to undertake an appropriate environmentally
beneficial project. The following criteria are provided to
determine tho appropriateness of the use of environmentally
beneficial mitigation projects in settlements. Mitigation
projects seine as an incentive to settlement and shall be allowed
only in prelitigation  agreements (prior to tha actual hearing) ,
except in extraordina~ circumstances. EPA will consider on a
case-by-case basis accepting only those projects that satisfy all
the following criteria.

(i) The activity must be initiated in addition to all
statutory and regulatory compliance obligation, and not b~ used
for penalty mitigation in any other enforcement action. The
project may not be a substitute for full compliance: rather, it
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must be designed to provide an environmental benefit beyond the
benefits of full compliance and may not be part of the company’s
normal business practice or a project the company was already ,
planning to do.

(ii) In order to attain the deterrent objectives of the
civil penalty policy, penalty reductions shall reflect the actual
cost of undertaking the activity, taking into account the tax
benefits that accrue. With consideration of tax benefits, the
actual cost of the project to the respondent shall equal or
exceed the value of the mitigation. If the respondent fails to
complete the agreed upon project, the settlement document should
provide that a commensurate amount of any previous downward
adjustment of the penalty be reinstated. For more information
enforcement personnel should consult the Guidance on Calculating
After Tax Net Present Value of Alternative Payments, Ott, 28,
1986, General Enforcement Policy Compendium, GM-51, or the Office
of Enforcement Policy. I

(iii) The activity must demonstrate a good-faith
commitment to statutory compliance and environmental improvement.
One l test of good faith is the degree to which the violator takes
the initiative to identify and propose specific, potential
mitigation projects. In additicm, the project must be primarily
designed to benefit the environment and general public rather
than to benefit the violator or any governmental unit.

(iv) Mitigation based on the defendants activity must not
detract significantly from the general deterrent effect of the
settlement as a whole. In the settlement context the government
should continue to consider mitigation projects as the exception
rather than the rule. Efforts should b~ reads to eliminate any
potential perception by the regulated community that the
government lacks the resolve to impoa~ significant penalties for
substantial violations. The government should seek penalties in
conjunction with mitigation activities which deter both the
specific violator and also the entire regulated community.
Accordingly, lmry settlement should include a substantial
monetary penalty component.

(v) Judicially-enforceable consent decrees must meet the
s: ‘*~tory and public interest criteria for consent decrees and
cannot contain provisions which would be beyond the power of the
court to order under the particular statute which had been
violated. Additional< guidance on the appropriate scope of relief
might be found in the statute, the legislative history or the
implementing regulations.

(vi) The activity or project must require little EPA
oversight. The project should be designed to minimize the need
for EPA monitoring of implementation.
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(vii) . Any settlement which includes a mitigation project shall
require that any public statement by the violator regarding the
environmental or general public benefits of the project must include
a statement that funding for the project is in partial settlement of
an enforcement case brought by EPA.

(viii) Qualifying activities must provide a discernible ‘
response to the perceptible risk or harm caused by the violations
which are the focus of the government’s enforcement action. The
activity is most likely to be an acceptable basis for mitigating
penalties if it closely addresses the environmental effects of the
violations.

Other Considerations

The Agency should exercise case-by-case judgment in deciding
whether to accept a mitigation project based upon the above criteria
and, should consider the difficulty of monitoring the implementation
of the proposed project in light of the anticipated benefits of the
project. Any final cross-media guidance on environmental projects
should be consulted to determine if they supplement or supersede the
“Environmental Projects~’ sectien of this penalty policy. In
particular, the Agency is currently developing cross-media guidance
on penalty mitigation projects, to supersede the “Alternative
Payments’ t section of the Agency’s February 16, 1984 penalty policy
(GM-22). When the final guidance is issued, penalty mitigation
projects under all statute-specific penalty policies will be required
to conform to the new guidance.

(f) Other unique factors

This policy allows an adjustment for factors which may arise on
a case-by-case basis. When developing its settlement position, EPA
should evaluate every penalty with a view toward the potential for
protracted litigation and attempt to ascertain the maximum civil
penalty the court or administrative law judge is likely to award if
the case proceeds to hearing or trial. The Agency should take. into
account, ~ ~, the inherent strength of the case, considering,
for example, the probability of proving violations, the probability
that tha gwernment~s legal arguments will be accepted, the
opportuniti~s  which exist to establish a useful precedent or send a
signal to the regulated community, the availability and potential
effectiveness of the government’s evidence, including witnesses, and
the potantial strength of the violator's equitable and legal
defenses. Where the Agency determines that significant mitigative
risks exist, it may also take into account any disproportionate
resource outlay involved in litigating a case that it might avoid by’
entering into a settlement. Downward adjustments of the proposed
penalty for settlement purposes may be warranted depanding on the
Agency’s assessment of these litigation consideration. The extent
of the adjustments will depend, of course, on the specific litigation
considerations presented in any particular case. The August 9, 1990
memorandum, ‘tDocumenting Penalty Calculations and Justifications in
EPA Enforcement Actions,n discusses further the requirements for
legal and factual ‘litigation riskw analyses.



-40-

However, where the magnitude of the resource outlay necessary ta
litigate is the only significant litigation consideration dictating
downward adjustment in the penalty amount, the Agency should still
obtain a penalty which not only recoups the economic benefit the
violator has enjoyed, but includes an additional amount sufficient to
create a strong economic disincentive against violating applicable
RCRA requirements.

If lengthy settlement negotiations cause the violation(s) to
continue significantly longer than initially anticipated, the initial
proposed penalty amount should be increased, as appropriate, with a
corresponding amendment of the complaint. The revised figure would
be calculated in accordance with this policy, and account for the
increasing economic benefit and protracted non-compliance.

B. EFFECT OF SETTLEMENT

The Consolidated Rules of Practice for the Assessment of Civil
Penalties incorporates the Agency policy of encouraging settlement of
a Proceedin9 at any time as long as the settlement is consistent with
the provisions and objectives of RCRA and its regulations. 40 CFR
~22.18(a). If the respondent believes that it is not liable or that
the circumstances of its case justify mitigation of the penalty
proposed in the complaint, the Rules of Practice allow it to request
a settlement conference.

In many cases, the fact of a violation will be less of an issue
than the amount of the proposed penalty. Once the Agency has
established a - $aci@ case, the burden is always on the violator
to justify any mitigation of the proposed penalty. The mitigation,
if any, of the penalty proposed in the complaint should follow the
guidelines in the Adjustment Factors section of this document.

.
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A. PENALTY COMPUTATION WORKSHEET

Company Name

Address

Requirement Violated

1.

2.

3.

4.

5.

6.

7.

8.*

9.

10.

11.

PENALTY AMOUNT FOR COMPLAINT

Gravity based penalty from matrix . . . . . . . . . . . . . . . . . .

(a) Potential for harm . . . . . . . . .
(b) Extent of Deviation . . . . . . . . .

Select an amount from the appropriate multiday
matrix cell . . . . . . . . . . . . . . . . . . . .

.
Multiply line 2 by number of days of violation minus

1 [or other number, as appropriate (provide narrative
explanation) ] . . . . . . . . . .

Add line 1 and line 3 . . . . . . . . . . .

Percent increase/decrease for good faith . . . . . . . . . . .

Percent increase for willfulness/
negligence . . . . . . . . . . . . .

Percent increase for history of
noncompliance . . . . . . . . . . . . .

Total lines 5 thru 7 . . . . . . . . . . .

Multiply line 4 by line 8 . . . . . . . .

Calculate economic benefit. . . . . . . . . . . . . . . . . . . . . . . . .

Add lines 4, 9 and 10 for penalty amount . . . . . . . . . . .
to be inserted in the complaint

* Additional downward adjustments, where
reliable information, may be accounted

substantiated
for here.

by
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Name

Requirement Violated

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12 

13.

14 
. .
15.

16.

sEmLmENT PENALTY AMomrr

Gravity based penalty from matrix .............

(a) Potential for harml . . . . . . .
(b) Extent of deviation . . . . . . . . .

Select an amount from the appropriate multiday
matrix cell . . . . . . . . . . . . . . . . . . . .

Multiply line 2 by number of days ?f violation minus
1 [or other number as appropriate (provide narrative
explanation) ] l . . . . . . . . .

.
Add line 1 and line 3 l . . . . . . . . .

Percent increase/decrease for good faith . . . . . . . . . . .

Percent increase for willfulness/negligence. . . . . . . .

Percent increase for history of noncompliance . . . . .

Percent increase/decrease for other unique factors
(except litigation risk) . . . . . . . .

Add lines 5, 6,

Multiply line 4

Add lines 4 and

7,

by

10

and 8 . . . . . . . . .

line 9 . . . . . . . . .
.

. . . . . . . . . l

Adjustment amount for environmental project-

Subtract line 12 from linen . . . . . . .

Calculate economic benefit. . . . . . . .

Add lines 13 and 14 . . . . . . . . . .

Adjustment amount for ability-to-pay . . . . . .
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18.

19 l
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Adjustment amount for litigation risk . . . . . . . . . . . . .

Add lines 16 and 17 . . . . . . . . . .

Subtract line 18 from line 15 for . . . . . . . . . . . . . .
final settlement amount

This procedure should be repeated for each violation.

.

.

,

\
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1. Gravity Based Penalty

(a) Potential for Harm

(attach additional sheets if necessary)
+

(b) Extent of Deviation
.

(attach additional sheets if necessary)

(c) Multiple/Multi-day

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness\negligence,
history of compliance, ability to pay, environmental credits, and
other unique factors must be justified, if applied.)

(a) Good Faith

11 A separate “Narrative Explanation n should be attached to
the Penalty Computation Worksheets for both the complaint amount
and settlement amount. Where the discussion of a given element
of a penalty to be included in the Narrative Explanation
supporting the settlement amount will duplicate that appearing in
the Narrative Explanation supporting the complaint amount, the
earlier discussion may simply be incorporated by reference.
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(attach additional sheets if necessary) ~

(b) Willfulness/Negligence

(attach additional sheets if necessary)

(c) History of Compliance

.

(attach additional sheets if necessary)

(d) Ability to pay

(attach additional sheets if necessary)

(e) Environmental Project

(attach additional sheets if necessary)

(f) Other Uniqw Factors

(attach additional sheets if necessary)
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3. Economic Benefit

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information

#
(attach additional sheets if necessary)

.
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0.

1.

2*

3.

4.

5.

6.

7.

BEN WORKSHEET 12

Case Name

Requirement Violated

Initial Capital Investment/Year Dollars

One Time Expenditure/Year Dollars

Tax Deductible
& Not Tax Deductible

8**

9.*

10.*

11.*

12**

13,*

Annual Operating and Pfaintenance
(O&M) Expenses Year Dollars

Date of Noncompliance

Date of Compliance

Anticipated Date of Penalty/
Useful Life of Pollution
Control Equipment

Marginal Income Tax
(On Time Case)

Marginal Income Tax
(Delayed Compliance

Inflation ”Rate

Discount Rate

#

.

Low Inter@st Financing

-w Intsrest Rate
Corporat@ Debt Rate

Rate

Rate
Case)

14 l Economic Benefit Penalty Component
~ See standard value from BEN model

12 A separate "BEN Worksheet" should ba attached to the
Penalty Computation Worksheets for bo~ the complaint amount and
settlement amount.
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Xx. HYPQw’rICA~~ AP=ICATIONs ‘F ‘HE ‘EN ‘Ty ‘L1 xA c

A. P=

(1) Violation

Company A operated a facility at which it
one waste and storing a different waste generated
discontinued process. These wastes which comnanv

was generating
by a since
A had manaued

at its facility for years were first listed as hazardous wastes
u~der RCRA in 1987. As a result, Company A became subject to
regulation under Subtitle C of RCRA on the effective date of the
regulation which was November 5, 1987. In a notification timely
provided to EPA pursuant to RCRA Section 3010(a), Company A
indicated that it only generated hazardous waste, without
mentioning storage. This notification was never amended or
supplemented. During an inspection on January 10, 1989, an
employee revealed that Company A had also been storing another
kind of waste in containers, on site for years. RCRA Section
3010(a) provides that notification of waste management activities
must be provided to EPA within 90 days of the promulgation of
regulations listing a substance as a hazardous waste subject to
Subtitle C of RCRA. 40 CFR 262.34 provides that a generator may

. only store hazardous waste on-site for 90 days without obtaining
a pemit or interim status. Thus, beginning on February 3, 1988
(90 days after November 5, 1987), Company A was in violation of
(1) the requirement that it notify the Agency pursuant to RCRA
Section 3010(a) of its activity as a storer of hazardous waste,
and (2) the requirement imposed by RCRA Section 3005 that it
obtain interim status or a permit for its storage activity.
Failure to notify and operating without a permit or interim
status constitute independent or substantially distinguishable
violations. Each violation would be assessed separately and the
amounts totalled. The inspectors indicated that Company A’s
storage area was secured and that, in general, the facility was
well managed. However, there were a number of violations of the
interim status standards. The complaint issued to Company A
assessed penalties for the Part 265 violations as well as the
statutory violations. For simplification, this example will
discuss the ~3005 and ~3010 violations only. Below is a
discussion of the methodology used to calculate the amount of the
penalty proposed in the complaint, followed by a discussion of
the methodology used to calculate the amount of the penalty to be
accepted in settlement.

(2) ~eriousnesq:

(a) Failure to Notify: potential for H- ~-EPA was prevented from knowing that hazardous waste was
being stored at the facility. However, because Company A
notified EPA that it was a generator, EPA did know that
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hazardous waste was handled at the facility, but was unaware of the
extent of those activities and the risks posed by them. The
violation may have a significant adverse effect on the statuto~
purposes or procedures for implementing the RCRA program. ~Deviatioq. Moderate - although Company A did notify the Agency that
it was a generator, it did not notify EPA that it stored hazardous
waste, and it did not notify EPA as to all of its activities.
Company A significantly deviated from the requirement-

(b) Operating without a permit: Potential
, for Harm Major -

The fact that the facility generally was well managed is irrelevant
as to the potential for harm for operating without a permit. This
situation may pose a substantial risk of exposure, and may have a
substantial adverse effect on the statutory purposes for implementing
the RCRA program. Extent of Deviatioq Major - substantial
noncompliance with the requirement bec~use Company A did not notify
EPA that it stored hazardous waste, and did not submit a Part A
application.

(3) Gravi,tv-based penaltv

(a) Failure to notify. Moderate potential  for harm and moderate
extent of deviation lead one to the cell with the range cf $5,0C0 to
$7,999. Enforcement personnel selected the mid-point, which is
$6,500. +

(b) Operating without a permit. Major potential for harm and
major extent of deviation lead one to the cell with the range of
$20,000 to $25,000. Enforcement personnel selected the midpoint,
which is $22,500.

(c) Penalty Subtotal: $6,500 + $22,500 = $29,000

(4) Multi-day Per@tv Assessment

(a) Failure to notify. Moderate potential for harm and
moderate extent of deviation lead one to presume that multi-day
penalties are appropriate. The applicable cell ranges from $250 to
$1,600. The mid-point is $925. [Based on an assessment of relevant
factors (e.g., the seriousness of the violation relative to others
falling within the same matrix cell, the degree of cooperation -
evidenced by the facility, the number of days of violation) the mid-
point in th@ range of available multi-day penalty amounts was
selected.] EPA was able to document that the violation continued
from February 2, 1988, to the date of the inspection on January 10,
1989, for a total of 343 days (minus 1st day). [The inspection
prompted the Company to immediately file a Section 3010(a)
notification and pafi A pe~it application.] The Region elected not
to place a 180 day cap on multi-day penalties.
$925 X 342 = $316,350.

Penalty Subtotal:
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(b) Operating without a permit. Major potential for harm and
major extent of deviation result in mandatory multi-day penalties.
The applicable cell ranges from $1,000 to $5,000. The mid-point is
$3,000. [Based on an assessment of such relevant factors as those
noted in (4) (a) , above, the mid-point in the range of available
multi-day penalty amounts was selected. ] The violation continued
from February 2, 1988, to January 10, 1989, for a total of 343 days
(minus one day). The Region elected not to place a 180 day cap on
multi-day penalties. Total Penalty Subtotal: $3,000 x 342 =
$L026,000.

(5) Economicl Benefitl llonco~ancq*of

The economic benefit obtained by Company A through its failure
to notify pursuant to RCRA Section 3010(a) consists of savings on
mailing and personnel costs which are negligible. However, the
economic benefit the company obtained as a result of its failure to
obtain a permit or interim status is not insignificant. This
violation allowed the company to avoid or d~ay the costs of filing
a Part A permit application and the costs of complying with
regulatory requirements regarding storage of hazardous wastes in
containers. In a BEN analysis (copy omitted for purposes of this
example) ~ the Region calculated the economic benefit to Company A at
$9,000.

(6) @QicatiOn of ~ust~ent Factors for co l~e
Comnlaint oun~

(a) Good faith efforts to comply. Prior to issuing the
complaint, EPA had only limited discussions with the facility. Since
neither these discussions nor the inspector's obsewations indicated
any, effort had been made. to correct the violations prior to
notification of violations by EPA, no downward adjustment for good
faith efforts to comply was made. Similarly no evidence of lack of
good faith was apparent.

(b) Degree of willfulness and/or negligence. In the absence of
any affirmative presentation by the facility warranting downward
adjustment (and consistent with the policy of resolving any
uncertainty about the application of downward adjustment factors
against the violator when computing the complaint amount) , the Region
only considered information which might support an upward adjustment.
Available information did not support an upward adjustment.

(c) History of noncompliance. No evidence has been produced
thus far that Company A has had any similar previous violation at
this site. The facility in question is the only facility owned or
operated by Company A. Therefore, no upward adjustment shall be made
for the violations cited above.
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(d) Other adjustment factors. Since this computation was
designed to produce a penalty figure to be proposed in the
complaint, the Region did not consider any other downward
adjustment factors. No additional basis for upward adjustment
was uncovered.

(7) Final Coxnnlaint Penalty mount

Gravity base + Multiday + Economic Benefit = Penalty
$29,000 $1,342,350 $9,000 $1,380,350

During settlement discussions Company A presented
Information which it felt warranted adjustment of the penalty.
After issuance of the complaint no new information came to light
which supported recalculation of the gravity-based, multi-day, or
economic benefit components of the penalty proposed in the
complaint.

After consideration of the seriousness of the violations
and in order to set penalties at a level which would allow it to
achieve compliance quickly (but nevertheless deter future
similar violations), the Region elected to place a 180 day cap on
multi-day penalties. Multiday Penalty Subtotal: ($925 + $3000) x
179 = $702,575.

(a) Good faith efforts to comply. At settlement
negotiations Company A presented a written but explicitly non-
binding opinion dated October 30, 1987 from the Director of EPA’s
Office of Solid Waste (OSW) indicating that the waste which
Company A stored did not come within the ambit of the regulation
listing new wastes, which became effective on November 5, 1987.
Other information indicated that six months later the Assistant
Administrator for Solid Waste and Emergency Response formally
renounced the view contained in the Director's opinion, that
Company A probably wam aware of this action, and that the company
had failed to psovid- EPA with either a Section 3010(a)
notification ox a Part A permit application l ven after it likely
knew that its storagg activities were subject to Subtitle C
regulation. In view of these unusual facta - i.e., that the
company had for roughly a third of the duration of the violation
acted in apparent good faith reliance on the opinion of
the Director of OSW indicating its stored waatea were not subject
to regulation - the Region decided to adjust the penalty for both
violations downward by 30% ($29,000 + $702,575) x 30% =
$219,472.50.
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(b) Degree of willfulness and/or negligence. No evidence
relative to this factor was presented for consideration.

(c) History of non-compliance. No new information
relevant to this adjustment factor came to light after issuance
of the complaint.

(d) Ability to pay. Company A raised and documented that
it has cash flow problems. It did not convince EPA that the
penalty should be mitigated. An installment plan was accepted by
both parties as a means of payment. Total penalty remained
unchanged.

(e) Environmental Projects
The company did not propose any projects.

I
(f) Other unique factors

No other unique factors existed in this case.
.

(9) ~nt Denalt~ amo~n~ lQ

Gravity Multi- Downward Economic Total
base day Adjustment Benefit Penalty

$29,000 + $702,575 - $219,472.50 + $9,000 = $521,102.50
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A. PENALTY COMPUTATION WORKSHEET

Company Name ComDanv ~
Address——. .—

Requirement Violated 42

1.

2.

3.

4.

5.

6.

7.

Gravity

PENAL~ AMOUNT FOR COMPLAIlrl?

based penalty from matrix . . . . . . . . . . . . . . . . . . $6,500

(a) Putential

(b) Extent of

Select an amount

for harm . . . . . . . . . . . Moderate
$.

Deviation . . . . . . . . . n erat~

from the appropriate multiday
matrix cell . . . . . . . . . . . . . .

Multiply line 2 by number of days of violation
minus 1.. ($925 x 342) . . . . . . . . . S316,350

Add line 1 and line 3 . . . . . . . . . . $327.85 0

Percent increase/decrease for good faith . . . . . . . . . ..~/~

Percent increase for willfulness/
negligence . . . . . . . . . . . . . . . . . . . ..OO . . . . . . . . . . . . . . . ..~i~

Percent increase for history of
noncompliance . . . . . . . . . . . . . . . . . . . . . ..O . . . . . ..o . . ..~/&

8.* Total lines 5 thN 7 . . . . . . . . . . . /~

9. Multiply lino 4 by line 8 . . . . . . . . . .

10. Calculata Economic Benefit . . . . . . . . . . . . . . . . . . . . . . . ..~/~

11. Add lines 4, 9 and 10 for penalty amount . . . . . . . . . ..$322,850
to be inserted in the complaint

l Additional downward adjustments where substantiated
reliable information may be accounted for here.
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TIVE EXPLANATION TO SUPPORT COMPUINT AMOUNT

.

1. Gravity Based Penalty

(a) Potential for Harm Moderate - EPA was Drevented from knowinq
that hazardous waste was beinu stored at the facilitv. However,
because coInDa A . .nv EPA that .notlfled lt was a ue era tor, EPA did know
that hazardous waste was handled at the faci lit~, but was unaware of
the extent of those act ivitieq and th risk nosed by them. The
violation ha . !.mav ve adve~sea slunlflcant effect on the statutorv
purDoses for oor Procedures zmDlementlna the RC~
proaram.

(attack additional sheets if necessary)

(b) Extent of Deviation !40dera te - Althouuh A dld,ComDanv notify the
Aqencv that it was a uenerator. lt did not notifv EPA that it stored
hazardous waste. While there was ~rtial compliance, ComDanv A
siqnificantlv deviated from the requirement.

(attach additional sheets if necessary)

(c) Multiple/Multi-day Hoderate Botentlal. for h nd moderate
extent of deviation lead one to Dresume that Denalties are
amroDrlate There . .l are no case-sneczflc facts which would overcome
the DresumDtion. The .aDDllcable cell ranaes from S250 to $1. 600. .
The midDo int is S925 l Based on an assessment of relevant factors.

the *Je.a., seriousness of the violation relat ive to others fall inq
within the ,same matrix cell. the dearee of cooperation ev idented bv
the facilitv, the number of days of violation) , the mid-~oint in the*Berslsted for 343 days.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history
of compliance, ability to pay, environmental credits,
and other un@uc factors must be justified, if applicable.)

(a) Good Faith discussions with the* , * fac~lltv0.er nor the
lnsDector t~ observations , ,nd~cated anv effort ad een made to
correct vi~Qns to ,. *Dar notlflcatlon of violations bv EPA Thus
no downward for aood faith efforts. was m~de.adjustment tO COmDIVl .Slmllarlv. no id-eev of ack of uood

(attach additional sheets if necessary)



.

- 55-

(b) Willfulness/Negligence No evidence relative to this factor
was presented for consideration.

(attach additional sheets if necessary)

(c) History of Compliance Fo eviolence relative to this,
adjustment factor was for conslderatzon., , There .Dresented s no
Svlde nce of similar ~revious violations t~sat , the Comnanv t
onlvl facilitv.

(attach additional sheets if necessary)

(d) Ability to pay NO evidence * to th~lrelatlve factor was
Qresented

o .or consideration.

.

(attach additional sheets if necessary)

(e) Environmental Project

/A

(attach additional sheets if necessary)

(f) Other Unique Factors

(attach additional sheets if necessary)

3. Economic Ban@fit ~ouuh there , .s some econo~l [1.*... n~so~l costs ancl
for -cation forms) * l

l?ost~ge such costs are nealialhl~*a n the cal~.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information

(attach additional sheets if necessary)
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Company Name Comnanv A
Address

Requirement Violated 40 U.S.C. 6930(a~~e
o to notlfv of

1.

2.

3.

4.

5.

6.

7.

a.

9.

10.

11.

12 l

13 l

14 l

15.

~ntactivitie~

SETTLEMENT PENALTY AMOUNT

Gravity based penalty from matrix . . . . . . . . . . . . . . . . ..$6,500

(a) Potential for harm . . . . . . . . te

(b) Extent of Deviation . . . . . . . . . . . . . . . . . . . . . . ..Moderate,
Select an amount from the

matrix cell l e****e* 9*-**

Multiply line 2 by number
minus 1.($925 x 179) l ***

Add line 1 and line 3 . . . . .

Percent increase/decrease

Percent increase/decrease

of days of violation

for

for

. . .

good

.. $165-5 57

. . . . . . . . . $172,075

faith . . . . . .*

willfulness/negligence . . . . . . . . . VIA

Percent increase for history
of noncompliance. . . . . . . . l l l l l l l l , l * l * l l * l l l * l l * l

Percent increase/decrease for
other unique factors l l l l l l l l l l l 0 l 0 l ** l l l l l l l l l , F/h
(except litigation risk)

Add lines 5, 6, 7, and 8 l ***.**. l *mm*e.* l .***.** l *D

Multiply line 4 by line 9 . . . . . . . . . . . . . . . . . . . . . . . ..S51.622.50

Add lines 4and 10..... . . . . . . . . . . . . . . . . . . . . . . . . . ..S120.452 l 50

Adjustment amount for environmental . . . . . . . . . . . . . ...-0-
project

Subtract line 12 from line 11 . . . . . . . . . . . . . . . . . . . ..$J2O. 452.5 0

Calculate economic benefit. . . . . . . . . . . . . . . . . . . . . . . . .-O-

Add lines 13 and 14 . . . . . . . . . . S120.452 l 50
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16.

17.

18.

19.

Adjustment

Adjustment

Add lines

Subtract

amount

amount

16 and

for ability-to-pay . . . . . . . . . . . . ...-0-

for litigation risk . . . . . . . . . . . . ..-o-

17 ● ● ● ● ● ● ● ● ● ● c ● ● ● o ● ** ● ● ● ● ● 9 ● ● s ● ● ● ● -o-

line 18 from line 15 for . . . . . . . . . . . . . ..~l2O.452 .50
final settlement amount

,

.

.
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N~~TIvE E pmx ATION TO SUPPORT SETTLEMENT AMOUNT

.

1. Gravity Based Penalty

(a) Potential for Harm Hoderate . EPA was nrevented from knowinq
that hazardous waste was beinu stored at the facilitv. However,
because Comnanv A notified EPA that it was a crenerator, EPA did know
that hazardous waste was handled the facllltv,. .at but was unaware of
the extent of those activities and the risk Dosed bv theIn. The
vlolatlon mav have a significant adverse effeet on the Statutorv
purBoses or procedures for imBlementlnao the RCW nrouram.

(attach additional sheets if necessary)

(b) Extent of Deviation Moderate - Althouah ComDanv A did notifv the
Aaencv that it was .a aenerator. lt dld. ,not notxfv EPA that it stored
hazardous waste. While there was Dartial compliance. Comnanv
siuni

4
ficantlv deviated from the reauirement. t

(attach additional sheets if necessary)
,

(c) Multiple/Multi-day Yoderate Potential,4 for ham and moderate
extent of deviation ead one to nresume that multl-dav Denalties are
anDrODriateo There .0are no case-sDeclflc facts which would overcome
the presumn tion. The ?iDDl icable cell ranqes rom S2 50 to $1,600.
The midDoint is $925 Based on an assessment of relevant factors ‘
(ea.. the seriousne;s of the violation relat ive to others fallinq
within the same matrix. cell a the dearee .of coo~e~tlon
~he facllltv,00 the

evidenced bv
nu~er of davs of violation) , the lmzd DOint in the

available ranue was selected The violatlon* ll Berslsted for 343 davs.
The Realon determ~ed, * the tot~ Ben~tv would have l 0sufflclen t
deterrent impact if m~tldav Benal~es, were assessed onlv for the
minim~ 180 dav nertod Bres~ed under the ne~ltv DO1lCV.l rather than
$~mult lQp l* l

—
(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history
of compliance, ability to pay, environmental credits,
and other unique factors must be justified, if applicable.)

(a) God Faith At Setthlment ‘negotiations cownv’A ‘resented a
written Ut exn~citlv , . *non-b-u o-n ated ctober n 07.
from the Director, d~ WA ?s Office of Solid Waste ( 0sW). indicating
t w.~t * lwl~ln the

became
effect ive on Nove~er 5. 1989. Other , * l lnfowon ndxcated that
6~@lnlstrator for Solld, ., , Waste an~
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.

Emerqencv Resnon se formallv renounced the view contain. ed in the
Director’s oninion, that comDanv A was Drobablv aware of this
action, and that the Comoanv had failed to Drovide EPA with
either a 53010( ) Otlf ication or a Pa* A Dermit amlication
even after it l?ke?v knew that its storaae activities were
sub”e t to b ‘t ● v“ w ua1 c Su tl le C reaulatlon In Xe of these unus 1 facts

I.e., that the comnanv had for rouuhlv a third of the duration
o~e o nthe V“O at’ odfi e ia the
oDinion the Direoof ctor of 0sW indicating its stored wastes were
not subiect to regulation - a downward ,ad~ustment of 30% Ln the
amount of the Denaltv is amroBriate.

(attach additional sheets if necessary)

(b) Willfulness/Negligence No evidence relative to this factor
was presented for consideration. A
knowinalv faxledo to with 0, .comDlv notxflcatlon
reau irements the Auencv had ,0after .clar~f~ed,
~~ante was iv .W a

(attach additional sheets if necessary)

(c) History of Compliance No new information relevant to this
adjustment factor came to light after issuance of the complaint.
There is no evidence of similar previous violations at this (the
company’s only) facility..

(attach additional sheets if necessary)

(d) Ability to pay ~ A . that .sed and ented t haS
cash “flow D~ . not convince EPA that the nenalty
should be ~d. An instal~t D- was acceDted bv thq

(attach additional sheets if necessary)

(e) Environmental Project

(attach additional sheets if necessary)
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(f) Other Unique Factors

(attach additional sheets if necessary)

3. Economic Benefit there IS sow*ouah . .economic efl~
ualned from the above cited violation (i.e.. Dersonnel Costs and
postacre for notif ication forms) a such costs are ,.neallalble
enouah not to include the ,In calculatlono

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information
$

N/~

(attach additional sheets if necessary)

.
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A. PENALTY COMPUTATION WORKSHEET

Company Name ~omDanv A
Address

Requirement Violated 42.U.S.C. 6925. OBeratlna, without a Derm it
or interim stat~

PENALTY AMOUNT POR COKPIAINT

1.

2.

3.

4.

5.

6.

7.

8,*

9.

10.

11.

Gravity based penalty from matrix . . . . . . . . . . . . . . . . . .~22,500

(a) Potential for harm . . . . . . . . . . . . . . .ut
(b) Extent of Deviation . . . . . . . . . . . . . . . . . . . . . . . . ..~aioq

Select an amount from the appropriate multiday
matrix cell . . . . . . . . . . . . . . . . . . s3fooo

Mult$ply line 2 by number of days of violation
minus 1. .($3000 x 342) . . . . . . . . . . . . . S1402 6.000

Add line 1 and line 3 . . . . . . l S1.048,50 o

Percent increase/decrease for good faith . . . . . . . . . ..~/~

Percent increase for willfulness/
negligence . . . . . . . . . . . . . . . . . . ..OO . . . . . . . . . . . . . . . ..~

Percent increase for history of
noncompliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...~i~

Total lines 5 thru

Multiply line 4 by

Calculate Economic

Add lines 4, 9 and

7 . . . . . . . . . . /~

line 8 . . . . . . . . . . /~

Benefit . . . . . . . . . . . . . . S9.000

10 for penalty amount. ..e.. .e.. .~l.05 7,50Q
to be inserted in the complaint

~ Additional downward adjustments where substantiated
reliable information may be accounted for here.

by
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1. Gravity Based Penalty

(a) Potential for Harm ~alor - The fact that the facllltv ae,, nerallv
was well naaed is irrelevant as to the lDotent~l or ann for
operatinff without .a oermlt l This Situation mav DOse a substantial
~isk of exDosure and mav have a ~ubs tantiallv ad erse effect on the
statutory for . 0

DurDoses mnlementlnu the RCRA ProAram.

(attach additional sheets if necessary)

(b) Extent of Deviation ~or - Substantial* ononcomllance with the
recruirement was found because Comnanv A did not notifv EPA that lt
stored hazardous waste. ,and not submit a Part A amlication.

(attach additional sheets if necessary)#
(c) Multiple/Multi-day ~or * for harln and malor.notentlal
deviation

extent of, 0n oresult m~daton multl-dav ~en~es. The -cable
cell from Sl,ooo to 5.000. The l . *ranues mldpoznt s 3.000. Based on

a s va~<a. , the *seriousness of the
viol ation relat ive to f~lina wlt~ln, .others the same matrix cel 1. the
degree of cooQeratlon. . theevidenced v tv * and the number
davs

Og
of vio~tion) the o ,mld Doint n e av~le ranue was sel ected.

Xhe violation ,Derslsted for 342 davs.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history
of compliance, ability to pay, environmental credits, and other
unique factors must be justified, if applicable.)

(a) Good Faith Mi&tw ~h.w l
. cate anv e ~ort ad orre Ct
violatio~r to not~on. , l .of vlo~ns bv EPA. Thus nQ
~~t
~e od faith.

(attach additional sheets if necessary)



.

- 6 3 -

(b) Willfulness/Negligence No evidence relat ive to this facto~
was Dresented for consideration.

(attach additional sheets if necessary)

(c) History of Compliance No evidence has been Drooluced thus faq
that ComDanv A has had anv similar Drevious violat~ at th is
s* e. olt The facllitv in uuestion is the fac~v,,onlv owned or
onerated bv ComBanv A. Therefore. ono UDward adjustment shall be
made on the basis of Bast compliance histom.

(attach additional ‘sheets if necessary)

(d) Ability to pay ‘
t,‘v~

$=esented for iderat~on.cons
.

(attach additional sheets if necessary)

(e) Environmental Project

(attach additional sheets if necessary)

(f) Other Unique Factors

(attach additional sheets if necessary)

3* Economic Ben@fit ~v f~ina to * l .obtain nte~ status [the
available to it ~er the statute) ComBanv

the fi~a a9 *aved costs of art nerml~l cation the
*

re~atow re~ement~
Xelat ive to ha~rdous astes m cont~ners.* ,storaue of w In a B~

( CODV lSis o~tted or D~oses of s
t ~e3e costs ted to s9*ooo~

attach additional sheets if necessary)

.
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4. Recalculation of Penalty Based on New Information

(attach additional sheets if necessary)

+

.

*
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Company Name any A
Address

Requirement Violated 40 U.s.c. 6925, ODeratlna, without a Denni~.or lnterlm status

1.

2*

3.

4.

5.

6.

7.

8.

9.

10.

11.

12 ●

13.

14 ●

sE’rrLEKENT

Gravity based penalty from

(a) Potential

(b) Extent of

Select an amount

for harm

PENALTY AMOUNT

matrix . . . . . . . . . . . . . . . . . .~

● ● ● * ● ● ● ● 8 ● e 4 ● ● ● ● * ● ● ● * ● ● ● M&4K

Deviation ● ● ● ● ● ● ● 9 ● ● ● ● ● ● ● 9 ● ● ● ● ● . ● ● ● *u

from the appropriate mulkiday

Multiply line 2 by number of days of violation
minus 1. .($3,000 x 179) ● ● 90 ● ● 8* ● ● ● 0 9 ● **O ● * ● * ● ● ● ● ● ● S53 7.000

Add Iine 1 and line 3 ● *,***** ● ******* ● ******* ● ****** S559, 500

Percent increase/decrease for good faith . . . . . . . . . ..-3O~

Percent increase/decrease for
willfulness/negligence 9******* ● ******* ● *****9* 9**9 VIA

Percent increase for history of
●noncompliance. ..e.. . . . . . . . . . . . . . . . . . . . . . . ..o . . . ..e~\~

Percent increase/decrease for
other unique factors . . . . . . . . . . . . . . . . . . . . . . . . . . . ..~/~
(except litigation risk)

Add lines 5, 6, 7, and 8 ● ● ● ● ● ● ● ● ● * ● ● ● ● 0 ● ● ● ● ● ● ● ● ● ● ● ●D

Multiply line 4 by line 9 ● ● ● ● ● ● ● ● ● ● ● ● ● e ● ● ● ● ● ● ● ● ● ● ● - 167.850

Add lines 4 and 10 ● **e* a*OO ● ******** ● ***O**** 9***** $391,65 0

Adjustment amount for environmental . . . . . . . . . . . . . . . . .
project

Subtract line 12 ‘from line 11 ● ● ● ● ● ● ● ● ● ● * ● ● * ● ● * ● * ● ● $391.65Q

Calculate economic benefit . . . . . . . . . . . . . . . . . . . . . . . ..~9.000
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15.

16.

17 ●

18.

19 ●

Add lines 13 and 14 . . . . . . . . . . . . . S400.650

Adjustment

Adjustment

Add lines

Subtract

amount

amount

16 and

for ability-to-pay . . ..o...~ . . . . ...-&

for litigation risk . . . ......

17 . . . . . . . . . . .*

line 18 from line 15 for . . . . . . . . . . . . . . . ..~4OO. 650
final settlement amount

.
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IVE LANATION TO SUPPORT Settlement AMOUNT

1. Gravity Based Penalty

(a) Potential for Harm &&lor - The fact that the facllltv UP,, nerallv
was well .manaued s rre 1evant as to the .Botentlal or harm for
oneratina without , This.a nermlt ● situation mav Dose a substantial
risk of exDosure and mav have a substantially adverse ef feet on the
statutom DUrDo s e s for imnlementinq the RCRA Proaram.

(attach additional sheets if necessary)

(b) Extent of Deviation ~or - S~st~, .nonco~lance with the
e “r uu~rement was found because co-v A dld, .not notlfv EPA that it
stored hazardous waste. and did not submit a Part A aDDl icationo

(attach additional sheets if necessary)

(c) Multiple/Multi-day “ ,
deviation

a’o~f*result n mandatorv Dmultl-dav Benalt ies. Th l,icable, e am
cell from S1.000 to S5;OO0. The ., ,ranaes *m~olnt s 3.00 0. Based on
an assessment of relevant factors (ea., the seriousness of the
violation relat ive to , * ,ours alllna wlt~n the same matrix cell. the
deqree of cooneratlon evidenced bv the facll● itv, and the number of
~avs of vlolatlon)* . the , ,m~d le ranue was selec’ted.

violation ●Berslsted for 342 dav~. The Reaion determined that the
total Denaltv have ., det~rent . 0WOU ld s~lclent mBact multidav
Penaltles were for the ml~~mum,, 180 dav Derlod man.assessed onlv dated
by the nenaltv DO~Cy* rather than the 1111 342 avs of violation.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history
of compliance, ability to pay, environmental credits, and other
unique factors must be justified, if applicable.)

(a) Good Faith ~ settlement neaotlatlons Co~anv A Dres. , ente~
● * . ,*a non-bln~a o-on ated ctober 30.

EPA 0s Office ●of’ so~w wo , A dld,wh~h Comn~v sto~ed not come
wi~in the the ● * , 9a~it of re~tzon l~tlna new wastes i whlc~
became effective on Nove~er 5. 198 . O~er7 info-on, ● nd icate~
that 6 later the Assistant ~ln~tor* ● O ,months or olld Waste and
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.

formallv renounced the view . .conta~ed n the
ector #s . .oD~lon. that oInD~ A wa~ thl~.

Qrobak.1~ aware of
● that the had failed, ,

~ctlone and comnanv e EPA with0 63010(al ., , Pati A ~zt.Sltber a not~on or aoeven kely -W that o tg st~aae O*.after lt actlv~les were
+ect to Subtitle C recnQatlon. In view of use unusual, ● . fact*0 Q e. at e comnanv had , duration sor rou~lv a of e, faith. ,n aDparent aood re~ance on the

of 0sW ~cat~a its stored wastes were, * t . 0 to ,
not reuulatlon - s ro~xate adlust the

for this.
Penalty violat ion downward by
30%.
(attach additional sheets if necessary)

(b) Willfulness/Negligence No evidence relat ive to this* factoC
was Qresented or consieerat~cn..

(attach additional sheets if necessary).

(c) History of Compliance Ho i~o~tion rele ant to thlS●new v
of e conlDla int._

(attach additional sheets if necessary)

(d) Ability to pay ~anv A ~ed and docated tm zt has, *

sash flow nroblems, It did not convince EPA mat.,
ShOUU be mltlaated. insta~ent ~ was acCeDted bv ~

(attach additional sheets if necessary)
.

(e) Environmmtal Project
,

(attach additional sheets if necessary)

(f) Other Unique Factors

/A

I

(attach additional sheets if necessary)
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3. Economic Benefit pv fatia to ~~~ status ( t~
~east em~ive ontion av~le to It under the statute)* , o~any

avoided, .~llcatlon and cow~~m re~re~ent~
xelat ive to h~dous w~tes * ,storaae of n cont~s. In a B=

● *omitted or D~oses of us ex-lel the ●ealon
found that these costs ~ted to S9.000.

(attach additional sheets if necessary)—

4. Recalculation of Penalty Based on New Information

(attach additional sheets if necessary)

.

.
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A.

(1) vio~.

Company B failed to prevent entry of persons onto the active portion
of its surface impoundment facility. A portion of the fence
surrounding the area had been accidentally knocked down during
construction on the new wing of the facility on October 30, 1988, and
had never been replaced. Several children have entered the active
portion of the facility. 40 CFR S265.14. An inspection by EPA on
March 15, 1989, revealed that the damaged area of the fence still
needed to be replaced. The complaint issued to Company A assessed
penalties for the violation of failing to provide adequate security
pursuant to 40 CFR S 265.14. Below is a discussion of the
methodology used to calculate the penalty amount proposed in the
complaint, followed by a discussion of the methodology used to
calculate the penalty amount to be accepted in settlement.

(2) Seriousness: P~?a
, Major - Some children

already have entered the area; potential fir harm due to exposure to
waste is substantial because of the lack ok adequate security around
the site. tent De l ,of atloq Moderate - there is a fence, but a
portion of it has been ocked”down. Significant degree of
deviation, but part of the requirement was implemented..

(3) Gravity-based Penalty: Major potential for harm and
moderate extent of deviation yield the penalty range of $15,000 to
$19,999. The midpoint is $17,500.

(4) ~lti-Dav Penaltv Assessmen~

(a) Failure to provide security. Major potential for harm and
moderate extent of deviation result in mandatory multi-day penalties.
The applicable cell ranges from $750 to $4,000. The midpoint is
$2,375. [Based on an assessment of relevant factors (e.g., the
seriousness of the violation relative to others falling within the
same matrix cell, the degree of cooperation evidenced by the
facility, the number of days of violation) the mid-point in the range
of available multi-day penalty amounts was selected.] EPA documented
that the violation continued from October 30, 1988, to March 15,.
1989, a total of 136 days (minus one day).
135 = $320,625.

Total Penalty: $2,375 x

(b) S17,500 + S320.625 = S338.~

(5) c benefit *of nonco-nce.
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it supported further upward
l No information supporting
uncovered.

~lnal ComBlalnt Penalty Amount, 0

Grav
$17

ity base
,500 +

Total Pena

adj
fu

Multiday
$320,625 +

Economic
$12,743

lty: $401,586.75

ustment of
rther upward

bene

the

fit
+

Upward Adj.
$50,718.75

During settlement discussions Company B presented
information which it felt warranted adjustment of the penalty.
After issuance of the complaint no new information came to light
which supported recalculation of the gravity-based, multi-day,
or economic benefit components of the penalty proposed in the
complaint.

(a) Good f~thl efforts to COIQQQ Company B gave evidence
at settlement of labor problems with se;urity officers and
reordering and delivery delays for a new fence. After issuance
of the complaint, Company B was very cooperative and stated that
a new fence would be installed and that security would be
provided for by another company in the near future. Even though
the company was very cooperative, its actions were only those
required under the regulations. No justification for mitigation
for good faith efforts to comply exists. No change in penalty.

(b) If the
evidence presented by Company B with respect to re&dering delays
had been convincing, it might arguably have seined as a basis for
finding that the company acted without willful disregard of the
regulation (or should not have been charged multi-day penalties
at a rate so high aa that established during computation of the
complaint amount). However, such claims of unavoidable delay are
easily made ~ mast be viewed with skepticism. The company’s
evidence on this point was unconvincing since the security and
fencing could havo been easily provided by other suppliers.

might
take
adjus
when
about
and t
adjus

While the fact that the fence was knocked down accidentally
indicate a lack of willfulness, the company’s failure to

remedial action for 136 days argues against a dewnward
tment. The violation may even have become a willful one
left uncorrected. But in the absence of more information
precautionary steps the company took prior to the accident

he extent of the violator~s knowledge of the regulations, no
tment was made.
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1

(c) iRtOm of non-comnllanc~*
The Region was confronted

with no reason to rethink the previo& upward adjustment of the
penalty based on past violations of a similar nature.

(d) ~itv to Bav. The Company
ability to pay.

(e) Epveental Dro+ects< The
any environmental projects.

made no claims regarding

company did not propose

(f) No other unique factors existed
in this case.

(9) in~ Settlement penaltv ~oun~

Upward Economic Total
Gravity base Multi-day Adjustment
$17,500

Ben~fit Penalty
+ $320,625 + $50,718.75 + $12,743 = $401,586.75

.
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WORXSHEZT

Company Name CornDan!? B (DC 54561
Address~et .W.

Washington, ~ C 20254● *
Requirement Violated 40 CFR 6265.14. failure to Drevent entry

2.

3.

4.

5.

6.

7.

9.

100

11.

PENALTY AMOUNT FOR COMPLAINT

Gravity based penalty from matrix . . . . . . . . . . . . . . . . ..$17.500
(a) Potential for harm ● ● ● ● 0 ● ● ● 0 ● ● ● ● ● ● 0 ● ● ● ● . ● 30<

(b) Extent of Deviation ● ******* ● *9***.* .*****. floderata

Select an amount from the appropriate multiday
matrix cell b ● ● ● ● ● ● ● ● ● ● ● ● ● * ● * ● ● ● ● ● ● ● * ● ● ● ● ● * ● ● ● ● ● ● ●

S2aM

Multiply line 2 by number of days of violation
minus 1.($2375 x 135) ● ● ● ● ● ● ● ● ● ● ● ● ● * ● ● * ● ● ● ● ● ● ● ● ● ● $320.62~

.
Add line l and line 3. . . . . . . . . . . . . . . . . . . . . . . . . . . ..~338.~

Percent increase/decrease for good faith . . . . . . . . ..~/A

Percent increase for willfulness/
negligence ● ****** ● ,*m*,** ● **8**** ● m***e*9 ● e***** N/A

Percent increase for history of noncompliance  . . . ..~

Total lines 5 thru

Multiply line 4 by

Calculate Economic

Add lin~8 4. 9 and

7 ● ● * ● ● ● ● ● ● *** ● ● ● * ● ● ● ** ● ● **O* ● ● 0
HL

line 8 ● ● *** ● * ● *** ● * ● * ● ● * ● ● * ● ● ● s50n 718 .75

Benefit ● ● ● ● ● *9 ● ● ● ** ● ● ● ● ● 0 ● ● * ● ● b a 743

10 for penalty amount
to be ins~rted  in the complaint . . . . . . . . . . . . . . . ..S401.586 .75

* Additional downward adju~tments  where substantiated by
reliable information may be accounted for here.
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TIVE EXPLANATION TO SUPPORT COBSPLAINT AMo~

.

1. Gravity Based Penalty

(a) Potential for Harm Maior - Some children have alreadv entered
the area: Potential for harm due to exmsure to waste is substantial
because of the lack of oadeuuate securLtv around the site.

(attach additional sheets if necessary)

(b) Extent of Deviation ~derate There .0 1s a fence, but a
substantial. , ,Dortzon of as een knocked town. There . s a
sicfnlficant dearee of deviation, but Dart of the reauiremen~
has been implemented.

(attach additional s~eets if necessary)

(c) Multiple/Multi-day * ●

fll!l~
ma~or-mode rate violations. Based ~ cons~eratlon* * of relevan~
$ac orst [e davs , ●a n number of of vlolatlon and dearee of coo~era tlon
evzdenced &v”the faczlltv)o the * , *mld-DOlnt n the available ranae In
the ●multl-dav matrix was selected. The vio~tlon can be shown to
have Dersisted for 135 davs.

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence, history
of compliance, ability to pay, environmental credits, and other
unique factors must be justified, if applied.)

(a) Good Faith. No i~ormation ● ● lack of uood falt~*n-at i na a
or of aood f- to

(attach additional sheets if necessary)

(b) Willfulness/Negligence

(attach additional sheets if necessary)
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(c) History of Compliance ComDanv B had on two meviou~# been # , ., for ,
9ccaslons cited n wrltlna a vtie to Dre ent Dublic
access to the act ive . the fac~ltv., .Do*lon of le such
Previous

,violations had been they o ,corrected. ndlca@ that
B has been adeauatelv deterred by n~or notice*anv not o~0.~~~ons. ~ce.* the UDward 15% ●

(attach additional sheets if necessary)

(d) Ability to pay NIA

(attach additional sheets if necessary)

(e) Environmental Project .

(attach additional sheets if necessary)

(f) Other Unique Factors MIA

.(attach additional sheets if necessary)

(attach additional sheets if necessary)
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4. Recalculation of Penalty Based on New Information ~/~

.

(attach additional sheets if necessary)

.
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BEN Worksheet

1. Company B
Requirement Violated: 40 CFR 6265.1*

2.

3.

4.

5.*
6.

7.

9.*

100*

110*

120*

13.*

Initial Capital Investment/
Year Dollars

One Time Expenditure/Year
Dollars

Tax Deductible
:: Not Tax Deductible

Annual Operating and
Maintenance (O&M) Expenses/
Year Dollars

Date of Noncompliance

Date of Compliance

Anticipated Date of Penalty
Payment

Useful Life of Pollution
Control Equipment

Marginal Income Tax
(On Time Case)

Marginal Incoma Tax
(Delayed Compliance

Inflation Rate

Rate

Rate
Case)

Discount Rate

Low Interest Financing

BEN Inputs

100=000

-n-

.

1989

4.199Q

6.199Q

Low Interest Rate

Corporate Debt Rate

14.. Economic Benefit Penalty Component

* See standard value from BEN model
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THE ECONOMIC BENEFIT OF A 13 MONTH DELAY AS
OF THE PENALTY PAYMENT DATE, 15 MONTHS AFTER
THE INITIAL DATE OF NONCOMPLIANCE

>>>>>>>>> THE ECONOMIC SAVINGS CALCULATION
USED THE FO~WING VARIABLES:

USER SPECIFIED V~UE~

1. CASE W4ME = HYPO
2. INITIAL CAPITAL INVES~NT =
3. ONE-TIME NONDEPRECIABU EXPENDI-
4. ANNUAL O&M EXPENSES =
5. FIRST MONTH OF NONCOMPLIANCE =
6. COMPLIANCE DATE =
7. PENALTY PAYMENT DATE =

$
$
$
$
$
$

s 12 743

ABOVE <<<<<<<<<

100000 1989 DOLLARS
-o-
- o -
3,1989
4,1990
6,1990

.

STANDARD VALUES

8. USEFUL LIFE OF POLLUTION CONTROL
EQUIPMENT =

9. MARGINAL INCOME TAX RATE FOR THE
ON-TIME CASE =

10. MARGINAL INCOME TAX WTE FOR THE
DELAY CASE

11. ANNUAL INFLATION RATE =
12 ● DISCOUNT RATE =
13 ● AMOUNT OF MW INTEREST FINANCING =

15 YEARS

38.50 %

38.50 %

3.40 *
17.50 %

O*
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Company Name Sovanv B 1 DC 54561
Address l et. l l W.

Washington. D.C.20254
Requirement Violated 40 CFR Q265.14. Failure* to Brevent entrY

10

2.

3.

4.

5.

6.

‘7*

8.

9.

10.

11.

12 l

13 l

14 l

15.

smTLmENT PENALTY MOUNT

Gravity based penalty from matrix . . . . . l **,meao l ** S17.500

(a) Potential for harm l u

(b) Extent of Deviation . . . . . . . . . . . . . . . . . . . . . . ..~oderate

Select an amount from the appropriate multiday
matrix cell . l l l . l l l l . l l l l l l . l l l l l l l l l l .** l .9 l . l l

SLu3

#

Multiply line 2 by number of days of violation
minus 1 ($2,375 x 135) l  * 9 9 * * * *  l  . * a s * m *  l  * * . 9 * * *  l S320. 623.

Add line 1 and line 3 l l l $338.125

Percent increase/decrease for good faith . . . . . . . ..~i~

Percent increase/decrease for
willfulness/negligence. . . . . . .. O . . . . . . . . . . . . ..o.~/~

Percent increase for
history of noncompliance. . . . . . . . . . . . . . . . . . . . . ..~

Percent increase/decrease for
other unique factors l l  l

(except litigation risk)

Add lines 5, 6, 7, and 8 l l

Multiply lin~4 byline 9 . . . . . . . . . . . . . . . . . . . . . . . .~~O. 718.75

Add lin-a 4 and O l ee. l * l l l . l . . . l s l l l . .0. 9 l . l 8 . . . . 388.043. 75

Adjustment amount for environmental . . . . . . . . l ****O /~
project

Subtract line 12 from line 11 l 388.843. 75

Calculate economic benefit. . . . . . . . . . . . . . . . . . . . . . .~

Add lines 13 and 14 l . l l * l l l l l l l l l l l l l l l l l eee** . l l 401.5~6. 75
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16. Adjustment amount for ability-to-pay .......... Id

17. Adjustment amount for litigation risk . . . . . . . . . . ..~/~

18. Add lines 16 and 17 . . . . . . . . . . . . .*

19 l Subtract line 18 from line 15 for . . . . . . . . . . . . . .~~
final settlement amount

This procedure should be repeated for each violation.

t.

.
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Mm?~ RXPWTXON TO SUPPORT 13 ETTLEMENT Omu’g

1. ,Gravity Based Penalty

(a) Potential for Harm ~ior - Solne children have alreadv entered
the area: DOtent ia 1 for harm due to exDosure to waste is substantlal
because of the eauate securltv around the s~te .l

(attach additional sheets if necessary) ‘

(b) Extent of Deviation ~oderate - There i s a fence, but a, Dortion osubstantial of t h~ een knocked down There 1s. a
sianif icant de~ee of deviation, but Dart of th~ reau irement
has been implemented l

(attach additional pheets if necessary)

(c) Multiple/Multi-day l *’flav Benaltles are mandatOrv fox
maior-moderate violations. Based on conslderat~on, l of relevan~
factors [ea.. er of davs of violation and dearee of cooBera tion
evidenced the facllltv~,0 the * . ,v mld-BOlnt n the available ranae in
the * .multl-dav matrix was selected. The violation can be shown to
ha e Eerslsted for 135 days.

.v

(attach additional sheets if necessary)

2. Adjustment
of compliance,
unique factors

Factors
ability
must be

(Good faith, willfulness/negligence, history
to pay, environmental credits, and other
justified, if applied.)

(a) Good Faith. B gave e ~encev labor nroblem~ ~
.of

of~ar .
S=uritv and reorderlna and del iverv delavs * ,.n obt~u a
flew r the co~int. Comp xva B t a new

i-led and that securltv, be mov~.WOU 1 d
mother CmP~Vv was
verv coo~tive l er
ze~~atiom No i~titlcatvnl , for mltlgatlon., 0 fnr aood fa~ effor. ts

. .

(attach additional sheets if necessary)
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(b) Willfulness/Negligence. While the fact that the fence was
down l .necked accldent~lv oof wll~ness,
anv /s failure* to take *remedi~ ac~ for 126 ~VS armleq

a *ualnst a downward adius~ent. The viol-onl mav even avq $
become a willful one when left un~orrected. But in the ~o * *
9f more nf~atlon Ut. Drecautlon~ Stqps ~
ave taken *Drlor to the acci~ of the
owledcre the *of re~tlons. no ad~tm~t was made.

(additional sheets if necessary)

(c) History of Compliance CO-V B h~ on two Brevlou~*
* . loccasions een cited m ~naw ’ ” or ailure to me ent n-v

a~w active l the facfiltv.* lDo&on of e s-
v’pre 10US viola- had been co~ected, th~v o

COmDanv B has not been ade~atelv deterred bv &or ~tlce. Og.,
s~titl?violati * s ad+ ~ted uBward 15*.P

(attach additional sheets if necessary)

(d) Ability to pay

(attach additional sheets if necessary)

(e) Environmental Project ~

(attach additional sheets if necessary)

(f) Other Unique Factors w~

(attach additional sheets if necessary)
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.

3. Economic Benefit ~ aa~ed* an econ~c benefl~@ ,
.*om allana o tall a new fence. See the Wor~et for

She data ~nQut 1~ model Which calculated an econo~lG
* ● , .

* .743.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information ~

A

(attach additional sheets if necessary)

.
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BEN Worksheet

1. Company B
Requirement Violated: 40 CFR 6265.14

BEN Inputs

2.

3.

4.

5.

6.

7.

10.*

110*

12.*

13**

Initial Capital Investment/
Year Dollars

One Time Expenditure/Year Dollars
a. Tax Deductible
b. Not Tax Deductible

Annual Operating and
Maintenance (O&M) Expenses/
Year Dollars

Date of

Date of

Noncompliance

Compliance

Anticipated Date of Penalty
Payment

Useful Life of Pollution
Control Equipment

Marginal
(On Time

Marginal
(Delayed

Income Tax
Casa)

Incom@ Tax
Compliance

Rate

Rate
Case)

Inflation Rat-

Discount Rata

Low Interest Financing

Low Interest Rate

Corporate Debt Rate

0.00Q

2.1989

4,199Q

5=1990

14 ● Economic Benefit Penalty Component

* See standard value from BEN model
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THE ECONOMIC BENEFIT OF A 13 MONTH DELAY AS
OF THE PENALTY PAYMENT DATE, 15 MONTHS AFTER
THE INITIAL DATE OF NONCOMPLIANCE

~

>>>>>>>>> THE ECONOMIC SAVINGS CALCULATION ABOVE
USED THE FOLLOWING VARIABLES:

~ SPEC~IED VALUES

1. -SE NAME = HYPO
2. INITIAL CAPITAL INVESmNT =
3. $ONE-TIME NONDEPRECIABM EXPENDI- $
4. ANNUAL O&M EXPENSES =
5. $FIRST MONTH OF NONCOMPLIANCE =
6. $COMPLIANCE DATE =
7. $PENALTY PAYMENT DATE = $

5T.ANDARD VALUES

8. USEFUL LIFE OF POLLUTION CONTROL
EQUIPMENT = .

9. MARGINAL INCOME TAX RATE FOR THE
ON-TIME CASE =

10. MARGINAL INCOME TAX RATE FOR THE
DELAY CASE

11. ANNUAL INFLATION RATE =
12. DISCO~ RATE =
13. AMOUNT OF IQW INTEREST FINANCING =

100000
-o-
- o -
3,1989
4,1990
6,1990

.

<<<<<<<<<

1989 DOLLARS

15 YEARs

38.50 %

38.50 %

.



c. EXAMPLE 3

(1) Violation

*
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Company C, an owner/operator of several permitted
commercial treatment facilities, regularly receives a large
volume of diverse types of RCRA hazardous wastes at its Evanston
facility. Upon receipt of the wastes, Company C@S Evanston
facility immediately treats them and sends the treatment residues
off-site for land disposal at another company’s facility, Company
z*

Between December 16, 1988 and December 18, 1989, Company
C’s Evanston facility received one shipment per month of liquid
FO02 spent solvent wastes from various generators. Each shipment
consisted of two 55-gallon drums, but the composition and
concentration level of hazardous constituents in each drum was
different due to the highly variable process that generated the
waste. The Evanston facility did not test the wastes before or
after treating them, and its existing waste analysis plan did
not require any such testing or other anal~is to determine if

‘ wastes are restricted. The Evanston facility properly manifested
the 12 monthly shipments of wastes sent off-site to Company Z,
but it did not know until June 18, 1989 that it was required by
40 C.F.R. ~ 268.7 to send a land disposal restrictions (LI)R)
notification and certification with each shipment of waste. At
that time, it began sending ~ 268.7 forms routinely stating that
the treatment residues were eligible for land disposal.

On October 30, 1989, an EPA inspector at Company Z found
that 24 drums of Company Cts FO02 solvents were unlawfully
disposed in Company Z’s landfill. EPA determined that the
unlawfully disposed wastes had been sent to Company Z in 1989
from the Evanston facility. Company Zfs landfill did not meet
minimum technological requirements and was leaking hazardous
constituent into the ground water, the only source of drinking
water for th. area. TM unlawfully disposed drums contained
concentration of FO02 solvents in excess of the applicable Part’
268 LDR traa~nt standards.

Although four separate violations are identified in
(a) through (d) below, only the first two violations (in (2) (a)
and (b) below) are discussed for purposes of this Example. Below
is a discussion of the methodology used to calculate the penalty
amount for the complaint followed by a discussion of the
methodology used to calculate the settlement amount.
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(2) ~eriousnes~ ll

(a) Failure
Certifications:

to Send Accurate S 268;7(b) Notifications and

Potential for Harm. Major - Because Company C did not
notify the receiving facility, Company Z, that the waste was
prohibited from land disposal, Company Z was unaware that the
vastes were required to be further treated before land disposal.
The violatien may have a substantial adverse effect on the
purposes or procedures for implementing the RCRA program. The
violation may also pose a substantial risk of exposure to
hazardous waste.

Extent of Deviation. Major - Initially, Company C did not
merely prepare and send deficient g 268.7 notifications/
certifications. Rather, it completely failed to prepare and send
such forms for the first six months. During the next six months,
Company C sent unverified certifications. In each instance,
Company C substantially deviated from the applicable requirement.

(b) Failure to Test Restricted Wastes as Required by
5S 268.7(b) and 264.13(a):

Potential for Harm. Major - Company C’s complete failure
to test the wastes prevented it from determining that the wastes
were ineligible for land disposal, which contributed to the
actual disposal in a leaking unit above the area’s sole source of
drinking water. The violation has a substantial adverse effect
on the procedures for implementing the LDR program because
testing to assure compliance is critically important. The
violation may also pose a substantial risk of exposure to
hazardous waste.

Extent of Deviation. Major - Company Cfls waste analysis
plan is deficiant in not explicitly requiring any testing to
determine if wastes are restricted, as evidenced by the resulting
shipments f= Company C which failed to identify their waste as
restricted. SUch deficiency is particularly significant where
the wastem are very diverse, as is the case here, because in the
absence of reliable test results it is very difficult, if not
impossible, for Company C to comply with the ~ 264.13
requirement that the operator obtain Wall the information which
must be known to [manage] the waste in accordance with . . . Part
26S.W

(c) Treating Hazardous Waste Prior to Obtaining Adequate
Waste Analysis Data as Rewired by ~ 264.13(a): Potential fOr
Harm - Major. Extent of Deviation - Major.
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(d) Failure to Maintain 5 268.7 Paperwork in Operating
Record as Required by S 264.73(b): Potential for Harm -
Moderate. Extent of Deviation - Major.

(3) Gravity-based Penalty

(a) Failure to Send Accurate $ 268.7(b) Notifications and
Certifications: Major potential for harm and major extent of
deviation leads one to the cell with the range of $20,000 to
$25,000. The mid-point is $22,500.

(b) Failure to Test Restricted Wastes as Required by 5S
268.7(b) and 264.13(a): Major potential for harm and major extent
of deviation leads one to the cell with the range of $20,000 to
$25,000. The mid-point is $22,500.

Total Penalty Per Shipment: $22,500 + $22,500 = $45,000.

Since these violations were repeated once every month for
12 months, the above penalty figure should be multiplied by 12,
to yield a total penalty (prior to application .of adjustment
factors, addition of multi-day component, and addition of
economic benefit component) as follows:

Penalty Subtotal: $45,000 x 12 = $540,000.

(4) Multi-day Penalty Assessment - Because each violation is
‘dependent and noncontinuous, no multi-day assessment;::w::d::l$

(5) Economic Benefit of Noncompliance - Company C avoided a
number of costs in committing the violations noted in (2)(a) and
(b) above. These included (i) the costs of forms and labor
necessary to complete the forms notifying and certifying to
Company Z that the wastes were or were not appropriate for land
disposal, and (ii) the costs of waste analysis necessary to
determine the eligibility of the wastes for land disposal. A BEN
analysis (copy omitted for purposes of this example) of these
avoided costs was performed and indicated that Company C reaped
an economic benefit of S12,500 from its failure to comply with
the two requirements in question ($2,500 for the violations

13 Where, as here, a facility has through a series of
independent acts repeatedly violated the san statutory or
regulatory requirement, the violations may begin to closely
resemble multi-day violations in their number and similarity to
each other. In these circumstances, enforcement personnel have
discretion to treat each violation after the first in the series
as multi-day violations (assessable at the rates provided in the
multi-day matrix), if to do so would produce a more equitable
penalty calculation.
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?specif ’ie ~ in (2)(a) and $10,000 for the violations noted in
(2)(b)).

(6) ~Dlication of Adl~stment. Factors for CWlltati~n of the
ComDlaint Amount

(a) Good faith efforts to co- - As soon as Company C’s
Evanston facility learned of its obligation to submit ~ 268.7
forms, it began submitting such forms. However, evidence
demonstrates-that efforts-to comply were weak because Company C
made no effort to ensure the accuracy of such submissions. Even
if such submissions had been accurate, Company C’s actions would
have been only those required by the regulations. No justifica-
tion for mitigatioti for good faith efforts to comply exists. No
change in the $540,000 penalty.

(b) Dearee of wilf~ness andlor ne~ence, - The prior
knowledge of the 5 268.7 requirements by Company C’s other
facilities is evidence of negligence becausq a prudent company
would advise all its facilities of the appropriate requirements,
especially after one of the company’s other facilities recently
had been found liable for similar violations. Based on these
facts, an upward adjustment in the amount of the penalty of 10%
is justified. $540,000 x 10% = $54,000.

(c) Jiistorv of nonco~ance. No evidence demonstrating
that Company C has had any similar previous violations at the
Evanston facility has been presented. However, Company C
operates other commercial treatment facilities, at least one of
which recently has been found liable for similar violations.
Based on these factors, an upward adjustment in the penalty is
justified. However, because the upward adjustment is accounted
f~r in (6)(b) above, such adjustment will not be duplicated here.

(d) t factors Since this computation was
for purposes of determining the amoht of the penalty to propose
in the complaint, no further consideration was given to possible

14 Company C was not itself under a legal obligation to
treat the wastes in question to the BDAT lev~ls mandated by the
land disposal restrictions; but it nevertheless reaped an
economic benefit by misrepresenting to Company Z that these
wastes were eligible for land disposal when they were not. Had
Company C accurately represented to Company Z the truth - that
the wastes needed to be treated before being landfilled -,
Company Z would tidoubtedly have imposed a higher disposal fee on
Company C. EPA could in its discretion include the excess
profits Company C earned through misrepresentation in its
calculation of the economic benefits enjoyed by Company C as a
result of the violations specified in 2(a) and 2(b).
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( 7 ) Final Complaint Pena lty Amount
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Adjustment
$54,000

Economic
Benefit
$12,500

Total
Penalty
$606,500

Gravity base
$540,000 + +
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(8) settl~ent Adl~.

After issuance of the complaint the Region uncovered no
basis for recalculating the gravity-based, multi-day, or economic
benefit components of the penalty sought in the complaint.
However, based on information available to it (including that
provided by Company C) the Region did consider certain downward
adjustments in the penalty amount.

(a) Go~d f-
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ent and the Region did not find any”grounds
initial conclusion that downward adjustment
any’s good faith efforts at compliance was

!ompany
, for r
based

not ju

did
econs
on t

stifi

not
ideri
he
ed.

pres
its
comp

ng

(b) ● Although
land ban
the first

d *- =Aivve

t

6
*

he
company argued tha t its lade of knowledge regarding
requirements
mnn+he +ha t?

indicat
inl-+inn

willfulness ‘dur
thn Damifin Anml

i
i
ng
nnd

the pena 1 ty downwa
the 1

rd because
au.

to do so would encourage or reward
ignorance of

(c
address

).
th

0

is issue differently than
,*
it

No r
had

eason
been

was presented to
in comput i nq the

Complaint amount of the penalty.

(d)
lility to

c made claims regardinqCompany no
ab pay.

(e) ~viro~ec~●

ironmental projects.
Company c did not propose any●

. env

(f) ~ Facto= In reviewing its liability case
against Company C the Region determined that there were major
weaknesses in its ability (i) to tie a number of the 24 drums
discovered at Company 2°$ landfill to Company C, and (ii) to show
that all the drums contained FO02 solvent. The Region concluded
that in light of these evidentiary weaknesses it was unlikely
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that it would be able to obtain through litigation the amount of
the penalty it had sought in the complaint. Since these
evidentiary difficulties adversely affected the Region's ability
to prove violations related to 4 of the 12 (or one-third of the)
monthly shipments, the Region decided that for settlement
purposes it was willing to forego roughly one-third of the total
proposed penalty amount. Accordingly, the Region decided to
adjust the amount of the penalties sought for the violations
identified in 2(a) and (b) above downward by $100,000 each based
on mitigative risk.

(9) Final Settlement

Gravity- Upward
Base Adjustment

$540,500 + $54,000 +

Penalty Amount:

Economic
Benefit

Downward Total
Adjustment Penalty

$12,500 - $200,000 = $406,500

.

. .
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A. PENALTY COMPUTATION WORKSHEET

Company Name ComDanv C - Evanston Facl~tya,
Address

Requirement Violated ~~al~e, to send accurate
Dotlf ications

,, land ce*~lcatlons

-—.. .—- - .--—— —.— —--—— — —-—

1.

20

3.

4.

5.

6.

7.

9.

10.

11.

PENALTY AHOWN1’ ~R COMPLAINT

Gravity based penalty from matrix.. ($22,5OO x 12)..$270.00Q

(a) Potential for harm . . . . . . . . . ll@SK

(b) Extent of Deviation . . . . . . . . . . . . . . .. L.... .....~io~

Select an amount from the appropriate multiday
matrix cell .. . . . . . . . . P/A_

Multiply line 2 by number of days of violation
minus 1 ✎ ✎ ✎ ✎ ✎ ✎ ✎ ✎ ✎ ✎ ✎ ✎ /2$

Add line 1 and line 3 . . . . . . . . . . 270,000

Percent increase/decrease for good faith . . . . . . . . . ..y/~

Percent increase for willfulness/
negligence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..eJO~

Percent increase for history of
noncompliance . . . . . . . . . . . . . . . NIL

Total lines 5 thru 7 . . . . . . . . . . .

Multiply lino 4 by line 8 l ***** ****. ****.. ****. ***~

Calculate Economic Benefit. . . . . . . . . . . . . . . . . . . . . . . . .~2.50Q

Add lines 4, 9 and 10 for penalty amount . . . . . . . . . ..~299.5OO
to be inserted in the complaint

~ Additional downward adjustments whara substantiated by
reliable information may ba accounted for here.
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1. Gravity Based Penalty

(a) Potential for Harm ~ior - Because Company c dld not notify. ,

the receivinu f ,.Cllltv. ComDanv z. that the waste . .was Drohlblte~
from land disno~al, ComDanv z was unaware that the wastes were
~eauired to be further treated before l~d d~Dos~., The
violatlon, ,mav ave a substaqtl~ adverse affect on the DurDoses
or for .Drocedures In .,

Broarw l a~ltlon~
the violation for ~ b~c~e hlnd~,creates a ngtentl~ lt

Comnanv Z has an l on~Dendent re~atorv ob~n tQ.characterlze and ,DroDerlv manage ~tesw t rece ives, hus .
ComDanv C’s violation is one factor o lcontrlbutlnu tn the Dotential
~or harm. rather than the * .sole actor creat~na such risks l )

. . . . . . . . . . . . . . .—

(attach additional sheets ‘if necessary)

(b) Extent of Deviation Major - Initia~v, Co~nv C dld. not,0 G268.7 ,, ,
a~spare and send eflclent notl~lcatlo~., . Rat~~. ,certlflcatlons. to nrenare and send

formssuch
comDanv c sent unverified ,, . In .cert~lcat~. each nstance.
ComDanv c substanti~lv deviated the * *Om a~le reaulrement.

(attach additional sheets if necessary)

(c) Multiple/Multi-day Because each oDerly*noncon~. sessmen~, s warranted. Beca~e the violation wa~ rene~ 12 t~es. thq
9ravitv-baned bv

(attach additional sheets if necessary)

2. Adjustment Factors (Good faith, willfulness/negligence,
history of compliance, ability to pay, l nvironmental credits, and
other unique factors must be justified, if applied.)

(a) Good Faith @ soon as Co~~~~#
* * *of s o~en o s-t 2~. it beuan s~7

nms l However. ,evidence d~t efw to cow
were weak beca~e Co~@e no effort to enswe Oe ~curacy
9f

,such ,s~ons. Even Jf su~ .s~d
sccurate. Coqpanv Cts ac~s wo~ have b-
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.

bv the No , ,. .ust lf lcat~n for Inltlaatlon,. ,re~ations. for ao ~o
fa~th. effotis o co~lv exists.,

(attach additional sheets if necessary)

(b) Willfulness/Negligence No evi~nce of wi~lness has been
presented but the Brior owledue of the 268. 7 re~irements by
Comnanv Cos facll~le~● ,. *o~er s evid~ce ●of ne~aence because a

● *prudent com~v would advise all$~roDrlate re~lr-ts. gsDecl~v, ● after one of the comDanv #
other faczlltxes recentlv had been found l~le● OO ● for ,similar
violations. Based these f-•● on

10% . , . .amount of s ustlfled.

(attach additional sheets if necessary)—— —

(c) History of Compliance No evidence de~odstratina that Comn‘anv
c has ad a~~imilar Brevious via i~,, afaclllt~ h s been nresented. Howev~. co-v c oB~ate s othe~. treatment facllltl~..,0
sw~=cnl at le~t one of wh~h recent~

● ased on thesq
Xactorsn

● * the , , ,an Uward adjustment n D~tv 1s lustifled●

owever. because the * for ,u-d ad~ted n 2 ● (b).
eve. we will h~e.

(attach additional sheets if necessary)

(d) Ability to pay

NIA

(attach additional sheets if necessary)

(e) Environnntal Project

(attach additional sheets if necessary)

(f) Other Unique Factors

/A
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.

tattach additional sheets if necessarvl. a.

3. Economic Benefit ~ C has re~ed an eco~c, benefit● by,. the~vold~na Cfists of to sen~
analvs is. for DWOS~J Copv omitted of cates the, .

econop~w~flt of ted to S2.500.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information

NIA

(attach additional sheets if necessary)

,
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[

I

Company Name v c 0 Evanston Fac~v
Address

Requirement Violated e to ~end~urateo
n-if ications * ●and ce*zficatlo~

1.

2.

3.

4.

5.

6.

7.

8.

9 .

10.

11.

12 ●

13 ●

14 ●

15.

sE’m’LmENT

Gravity based penalty from

(a) Potential for harm

PENALTY AMOUNT

matrix . . . . . . . . . . . . . . . . ..~270.000

. . . . . . . . M@2K

(b) Ext@nt of Deviation . . . . . . . . . . . . . . . . . . . . . . . . . . .

Select an amount from the appropriate multiday
matrix cell ● ............................. I+jh

#
Multiply line 2 by number of days of violation,minus 1 . . . . . . . . . . . . . ..~/~.

Add line 1 and line 3 S2 70.00Q

Percent increase\decrease for good faith . . . .. . . ..~/~

Percent increase/decrease for
willfulness/negligence ● ● ● ● ● ●  . . . ● . ●

Percent increase for
history of noncompliance. . . . . . . . . . . . . . . ..e . . . . . . ..~

Percent increaseldecrease  for
other unique factors . . . . . . . . . . . . . . . . . ..~
(except litigation risk)

Add lines 5, 6, 7, and 8 ● ● ● ● ● * ● ● ● ● ● ● ● ●

Multiply line 4 by line 9 ● ● ● ● ● ● ● ● ●~

Add linas 4 and 10 * . . . . . . . . . . . . . . . . . . . . 7.000

Adjustment amount for ● nvironmental . . . . . . . . . . . . . . . . .
project

Subtract line 12 from lin~ 11 97,000

Calculate economic benefit . . . . . . . . . . . . . . . . . . . . . . . . ..~2.50Q

Add lines 13 and 14 299.50Q
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16. Adjustment amount for ability-to-pay . . . . . . . . . . . . . . ..lJ/1$

17. Adjustment amount for litigation risk . . . . . . . . . . . . ..-$100 ,00Q

18.

19 ●

This

Add lines 16 and 17 . . . . . . . . ● * ● ● 0 ● ● ● ● ● ● ● ● ● ● ● ● ● ● ● ● ● ● VIA

Subtract line 18 from line 15 for . . . . . . . . . . . . . . . ..s$Q
final settl~t ~t

procedue should ~ repaated for aach violation.

.
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(a) potential for Harm. Haio~-=__Bswww co-v c ‘ide

z.
not

Y
$rOm land dlsnosal. co-l? z

,
was unaware

~eauired t~t the wastes
o e urther treated before

were*
violation m~ sDosal ● Thqhave a Sllpst-1* adverse theo r Drocedur~ or * affect on D~ose~
the violation Dro~  ● In ad~lt~. .

creates
Comnanv Z s ab~tv

a DOt~ for h-
to# *,

to
adeauatelv

assure that t
c~racter~e the waste ,, . s Droper$v ~aqed.

n orde~
Comna~v tNnte.

z has an . owever,

sharacterlze. ndenendent
and

re~to~ obli~tion
nroBerlv

t
) manaae waRteR
~~ r

it receive~.Q Thus.*
CO~ut~a,

or arm. rather than t~ sole
to

factor creatinu
the tenti~

such r~s. )

(attach additional a;eets if necessary)

(b) Extent of Deviation. ~a~v.
merelv

such forms for the firnt Slx,

Comnanv c substanti~v deviated
.

(attach additional sheets if necessary)

(c) Multip
viewed as *
*

anted. Because
●

(attach additional sheets if necessary)

2. Adjustmmt Factor8 (Good faith, willfulness/ne@igencc,
histoq of compliance, ability to pay, ● nvironmental credits, and
other unique factors must be justified, if applhd.)

(a) Good Faith.
!2f s ob&_iaation to s-t 26R.7 f-*

tr
v = n~ef~t~ ‘o co- a=

● s
● ons. if s~h s~~en

curate. co-v Ces acti~ WO~ have be- o~v *ose re~re~



.

by the ,,re~~at=n* for ~tigation* for Uooq
to .co~lv exists.

(attach additional sheets if necessary)

(b) Willfulness/Negligence m Wated above. lack of knowledu~
not a asis or reducinu the Benaltvo* an- of the law. No evidence o~

y wledae of thq
s bv Co~ C s other facxliti~# . is wldence o~,

heca~e a D*nt co-v wo~d advise *
a* te ●re~tn. eesneclqllv aft- one

fa~e~ recentlv had been f- 11-●

● ●or *s- vlolatl~s. Rased on * e facts. an ~wa r$* ● 10* is iustl~iedc,
~dl ~t o f

(attach additional shalets if necessary)

(c) History of Compliance. Po evid~ce ~nstra~a t=
any c , , ,as ad s~ar vlo~tions at the Evanston

tv ha~ been,nresented. However. Co~anv C on~rates oth~
● t one of w~ch recently

been d Based on these
iS i~tl~d.●

~ ● *s accounted or n 2. (b]
not dulicate fiuch adjus~t here.

(attach additional sheets if necessary).

(d) Ability to pay

A

(attach additional sheets if necessary)

(e) Enviromukal Project

A

I

(attach additional shocts if necessary)
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(f) Other U-e Factors Based on the lltlaatlon,. * risk Dosed bv
the Aa~cv 0s in tv tn (1)*show that all 24 drums were

comnanv c#g [11),, that drums .and all contained FO02 solvent,
the Reuion decided to 9acceDt n settlement a smaller nenaltv than
that D~ODOS ed in the , S lnce*comDlalnt the aforementlone~,

●

evidenti~ weakne~ thud.advers~lv affected one of the 12, the ● the Re~on,counts n comBlalnt. reduced the DroDosed Denal tv
bv turd●amount rou~v one or 00.000.

(attach additional sheets if necessary)

3. Economic Benefit co-v c has rea~ed benefl,an economic t bv
l@or nece~ to sen~,, ,,

ProDer notaflcations/certlflcatio~ ,analvsls
. ● this.econo~lc bene~t of violation ted to S2.500.

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information

(attach additional sheets if necessary)
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PENALTY COMPUTATION WORKSHEET

Company
Address

Name Comnanv C - Evanston Facilltv,

Requirement Violated 40 cm !1264.13(al & 268. 7[b) . Fal~ure●

tQ
test

*re~trlcted waste~

1. Gravity

PENALTY

penalty

(a) Potential for harm

AMOUNT FOR COMPLAINT

from matrix. .($22,500 x 12). .$270.00Q

(b) Extent of Deviation . . . . . major

from the appropriate +nultiday2. Select an amount
matrix cell F/A.

3* Multiply line 2 by number of days of violation
minus 1 l * . . . . . . . . . . N/&

4. Add line 1 and line 3 . . . . . . . . . $2 70,009

50 Percent increase/decrease for good faith . . . . . . . . . . . ..u~

6. Percent increase for willfulness/
negligence. . . . . . ● , ● ● ● ● ● ● ● ● ● ● ● ● ● ● “0 ● ● ● ● ● ● ● ● ● ● ● ● ● ● 9 ● ● ● 20<

7. Percent increase for history of noncompliance . . . . . . ..lWl

8CA Total lines 5 th~ 7 ML

9. Multiply line 4 by line 8 S2 7.000

10. Calculate Economic Benefit. . . . . . . . . . . . . . . . . . . . . . . . . . .u-

11. Add lines 4, 9 and 10 for penalty amount . . . . . 9*99**** , 07.90Q
to b~ inserted in the complaint

~ Additional downward adjustments where substantiated
reliable information may be accounted for here.

by
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1. Gravity Based Penalty

(a) Potential for Harm ~ior - Co~anv C s co~lete$ falo lure tq
est the wastes Drevented CO-Y Z from dete~a., that the

wa~osal ,, which Gcontributed tQ
the dlsnosal* *actual le~na -t ~ove.n a the area 0s SOIQ,

drznkzna* *source of water. violation ,as a substantial
adverse effect the for *on Kmocedures R ~roar
because

am
testlnu* to assure , mport~t ●

(attach additional sheets if necessary)

(b) Extent of Deviation Major - CQ-V c #q te ,analvsls D-
● substantlallv●

testlna to determ~ne wastes are res~icted.* ● ●as evidenced bv th~
●

Xesultlna
,sh~ents from co-v C wh~h f-d to ● dentlfv ~, ,

W~clencv is =~c~* ● * * *
, ,.slanlflcant where the wastes a rfl vew divmse as is the casq

e’ . ,here. b cause It 1s ve~ flc~t.● ● f not ,mnosslble. o comp ly
with the S264.13 * .reqylr-t t~t e on~ation obtain *$all o~
the information* which must be own to rm~l the owaste n
accordante with Part 268tin● ● ●

(attach additional sheets if necessary)

(c) Multiple/Multi-day Becaue each v~~ation , s Br~erlv viewe~
●as ndeBendent and noncon~inuo~, m~ti-~v ~ses~nt ,no

repea~d t~,gravltv-based ne~tv ~t s ied bv 12.

(attach additional sheets if necessary)

20 Adjustment Factors (good faith, willfulna@negligence,
history of compliance, ability to pay, ● nvironmental credits,
and other unique factors must bc justified, if applied.)

(a) Good Faithy~ UOOd f~i~ ef~v ‘Rve been -
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.

(attach additional sheets if necessary)

(b) Willfulness/Negligence NO eviolence of willfulness●

has been
but the a

P=sented. Drlor knowleda$ of me 268, 7 reuuirements bv
nv c#q facllltles,** , . ,

other s evl~e of ne~nce because a
f~tles.,0 of t~, * ●

re~xrement~ ~ esBecl~lv after one of the comBanv 1s
.>ther facllltles*.* had been fo-llablq for s~la~* ,.~ecentlv
violations. Based on these actors. an uBward adjustment . n the

10% . , ,
amount of ~ ustifled%

(C) Histo~ of Compliance No evidence demonstratln~
* that comBanv

~ has had anv slullar
,* previo~ vio~tions at e ansto~

nted. However. Co~anv c oD~ates other
● treatment facllltles.,** least one ,co~erclal at 0? w~ch recentlv

lIaS been found ll~le for SZtiar vIo~”
● ● * . , Based on these

tlfled**n ●

HO ever.w because me UD *ward a~t for , n 2. (b), ,cate sucn ad~nt here.

(attach additional sheets if necessary)

(d) Ability to pay

(attach additional sheets if necessary)

(e) Environmental Project

A

(attach additional sheets if necessary)

(f) Other Unique Factors

/A

(attach additional sheets if necessary)
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3. Economic Benefit co-v c reaBed an economic benefit by
avo” “nldl u the costs of waste analvs~* needed to determine, thq
eliqlblll tv of the wastes for l~d dlgms~., A BEN ●analvslq

o(c DV omitted for Dumoses this, ex~el , ,of n~cates the
c o o ” o * * ,
~

4. Recalculation of Penalty Based on New Information

(attach additional sheets if necessary)

.
.
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Company Name c . Evanston Fac&lltv,*

Address

Requirement Violated 40 CF’R !i264.13(aJ & Q268. 7fb\ Fa~ure. to

1.

2.

3*

4.

5.

6.

7.

8.

9 .

10.

11.

12.

13 ●

14 ●

%-t restricted  Wastea
o

SETTLEMENT PENALTY AMOUNT

Gravity based penalty from matrix. .($22,5OO x 12). .$270,000

(a) Potential for harm !i@2.X

(b) Extent of Deviation w

Select an amount from the appropriate multiday
matrix cell ● Nl~

#
Multiply line 2 by number of days c: violation,mlnusl . . . . . . . . ..o . . . . . . . . . . . . . . . ..O . . . . ..~ . . . . . ..~

Add line land line3. . . . . . . . . . . . . . . . . . . . . . . . . . . . ..~270.000

percent increase/decrease for good faith . . . . ..*. ..WA

Percent increase/decrease for
willfulness/negligence O , . . . . 10*

Percent increase for
history of violation ● ● 8/4

Percent increase/decrease for
other unique factors ● ● ● ● ● ● ● ● ● ● I’m
(exc@pt litigation risk)

Add linti 5, 6, 7, and 8 ● ● ● ● ● ● ● ●● ● ● ● ● ● ● ● ● ● ● ● ● ●

Multiply lina 4 by line 9 ● ● ● ● ● ●

Add lines 4and 10..... . . . . . . . . . . . .

Adjustment amount for environmental
project

Subtract line 12 from line 11

Calculate economic benefit . . . . . . . . .

●  * * * * * W O O  ●  e O e a * * S27.00Q

● ● ● ● ● ● $297.000

● *

● ● ● 297.000

● ● ● * 000
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15.

16.

17 ●

18.

19.

Add lines 13 and 14 S307,000

Adjustment amount for ability-to-pay . . . . . . . . . . . . . ..~\~

Adjustment amount for litigation risk . . . . . . . . . . . . . .

Add lines 16 and 17 ●

Subtract line 18 from line 15 for . . . . . . . . . . . . . 

S1OO ,000

N/~

●N 07,000
final settlement amount

This procedure should be repeated for each violation.

.
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ON TO s u p - s

Gravity Based penalty
tQ—.— _A.ti~~te tilu~e

1.
1— ~A-b4al for Ham. .

.

2*
● &

faith, WAA~~----
egllg=~~-: # and

;y to payt environmental credzts,
+ustified, if applied. )

~ , .e.essa~
;h additional sheets lf

●
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(b) Willfuln*8s/Negligence  ~ i~cated above. lack of knowledue
re~irem~t ● b~xs●n not a for redu~u the Benal tv .

To do so wo~d enco~ae i~orance of the law. No evidence c
willfulness een e ●Bresented. Ut Brlor knowledae t;eof
268 .7 requirements bv CO-V C 8s other facilities● , , s evidence o~

o

n3maw v“ ,
* #
a t e re~, ,especl~v after e

9f the com~v 8s factiltles,*,
lia;yeother reeentlv had be~ found

(c) History of Compliance NO ev~nce de-trat~a that* Comnanv.vlol~ the Evanston
Dresented. v c oBerate3 otheq,

~o~erclal treatment facilities.+, at east one of wh~ recent~
llable. . .as een ound or sl~ violations. Rased on these

f~c~an UD ard atiustment In the DWiLS Iustlfled.t w ● , . .,
owever. nward ● .ad~ ● accouhted or n 2 (b)
eve. we will

●

dqpllcate. 0not such a~stment here ~

(attach additional sheets if necessary)

(d) Ability to pay

(attach additional sheets if necessary)

(e) Environmental Project “

(attach additional sheets if necessary)

(f) Other Uniqu Factors - on- ti~ ri@g DOSed bv*

w=
SomDanv C s ~ ~ con~ed FO02 solvent,● th~

been nroDosed in the co~t. S~ce ~e ~~~en~. ,~vldentl-~ adv~se$v ~~j~qencv &s Y to
ReamQ*of e

reduced the D~Dosed ne~tv bv roqg&lv 0.000.

.
(attach additional sheets if necessary)
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3* Economic Benefit v c rqaDed an ●ec~c benefit by
~voidinq the *cost~ of w~te s te~ne,

e
eliu ibility of the wastes for= ~esal. A N *ana~sl~

omitted for B-oses of tl@
economic benefit ,attributable to these vio~tions is S1O.OOO ●

(attach additional sheets if necessary)

4. Recalculation of Penalty Based on New Information

,

(attach additionalb sheets if necessary)
.

.


